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FATTIBENE: The estate. I understand 

the estate -- 

THE COURT: Yes. My question: Is that a 
proper name for a defendant, "Estate of Max Arron" or is 
it txustce or executor? 

MR. FATTIBENE: It would be executor or 

administrator. 


THE COURT: Well, I don't know, but why 
don't you work it out as to what the right name is, counsel. 

MR. FATTIBENE: Does counsel know he is 

right here? 


THE COURT: I don't know. Go ahead and do 
’♦hi* during lunch or something. 

DIRECT EXAMINATION 
BY M?. FATTIBENE: 

Q Will you please state your name? 

THE COURT: He told us his name is 
Dennis J. Murphy and ho lives in Poughkeepsie. 

BY MR. FATTIBENE: 

Q Now, Mr. Murphy, what is your educational 
background? 

* 

A Graduate Electrical Engineer, Chicago Technical 
College, Chicago, Illinois. Special courses, plant engineer* 
ing, University of Illinois, and some work in aircraft 
engines from Aeronautical University, also Chicago, Illinois. 

4 
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Q When did you receive your degree in electrical 


2 

engineering? 


3 

A 1957. 


4 

0 And after you graduated free college, did you go 


5 

into industry? 


6 

A fos. I did. 


7 

a What i, your professional and industrial expert- 


8 

ence? 


9 

A After leaving school, I went to work for 


10 

Northern Electric Coepany. Chicago, Illinois a, an engineer 


1 

and rose up to senior project engineer and chief product 


12 

engineer for that fire. After leaving tha, fir., ! „e„t to 


13 

-or* for Standard Kols.an Industry, Casco Products ,ub,ldiary 


14 

in Bridgeport, Connecticut and .orked there fro. 1961 to 


15 

1963, various capacities, one of .hich .as supervisor. 


16 

control device engineering. I„ 1965. j „ ent to „ ork fg[ 


17 

Excelsior Beacon Corporation, Beacon, New York, and . ith 


18 

the. through Oecenber 1972. Whil- there, I «., president 


19 

and general manager of that firm. 


20 

Q Now, did you give the date, as to wnen you were 


21 

employed by Northern Electric? 


22 

A 1957 to 1961. 


23 

a And .hat .ere your duties and responsibilities 


24 

when you worked for Northern Electric? 


25 

A 1 .a, chief product engineer. I responsible 

• 
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for a number of item* manufactured by Northern Electric, 
such a* electric blanket*, electric heating pad*, electric 
sock*, electric curling iron*, baby bottle product*, 
sterilizer*, baby bottle warmer*, both battery operated and 
line voltage type and O.E.M. product*, product* that we made 
for original equipment manufacturer*. Now, in thi* position, 
supervised a group of engineer*, designer* and draftsmen in 
the design, development and production of these product*. 

Q Now, how did Northern Electric rank a* far a* 

manufacturer* of electric sock* at that time? 

THE COURT: How did they what? 

MR. FATTIBENE: How did they rank 

THE COURT: Rank? 

MR. T-ATTIBENE: -- a* manufacturer* of 
electrical battery operated sock*? 

THE WITNE**«i>: During part of thi» period, 
they were the only manufacturer of them and, of course, the 
largest. 

BY MR. FATTIBENE: 

Q Now, did you have a title at that time? What wa* 
your title? 

A During part of thi* time, I wa* chief product 
engineer. 

Q And did the electric sock* that they manufactured 
come within thi* area? 
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A Ye,. They did. 

Q In other word,, you were chief product engineer 
of the electric ,ock manufacturer? 

A Ye*. It would fall under my juri, diction. 

Q Now, what dutie, and re,pon,ibilitie, did you 
have at Ca,co during your employment there? 

A A, I ,aid before, they were varied. During part 
of thi, time, I wa, ,upervi,or of control device engineering, 
and thi, encompa,,ed control device,, electric blanket,, 
heating pad,, ,inu, mack, and the like. 

Q Now, what were your dutie, and re,pon,ibilitie, 
at Excel,ior-Beacon? 

A I wa, president and general manager of thi, firm. 

Q And what did Excelsior-Beacon make? 

A They manufc.ctured electrical heating pad,, 
electric socks, electric mitt,, electric shirt,, warming 
tray,. I believe that', it. 

Q Were you one of the principal owner, of Excel,ior- 
Beacon? 


.. 21 


22 


:« >;: 23 


A Ye,. I wa,. 

Q Now, did you mention that Excelsior-Beacon made 
electric sock,? 

THE COURT: Ye,. He did. 


THE WITNES^: Ye,. I did. 
Q For who* wa, that product made? 
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A Manufactured the electric sock* for Timely 
Product* Corporation in Fairfield, Connecticut. 

Q And i* Excelsior-Beacon still making the electric 
sock* for Timely Products? 

A No. They are not. 

Q How long did Excelsior-Beacon make electric sock* 
for Timely Product*? 

A About five years. 

Q Did you actively engage in any aspect* of the 
manufacture of the electric sock* while you were in 
Excel*ior-Beacon? 

A Yes. I did. 

Q I* Excelsior-Beacon, apparently, currently in 

business? 

No. 

What happened to the business of Excelsior-Beacon? 
Retired in December of '72, I did. 

What i* your present occupation? 

Consultant. 

Now, are you currently employed by the plaintiffs? 
No. I am not. 

Are you doing any business with the plaintiff*? 

No. I am not. 

All told, how long would you say you were actively 
in the design and development of electric sock* and 


A 

Q 

A 

Q 

A 

3 

A 

Q 

A 

Q 

engaged 


* 


I 











related equipment? 

A sixteen years. 

Q Have you during thi, ported of time wade any 
effort* to inprove the product, the, ca.e within y „ U r .cope 
of ewployaent over thi, period of tiae? 

A Oh, ye,. Concentrated effort, were aade while I 
-a, a. Northern Electric to iaprove the product. Thi, wa, 
a nor.al function of any engineering departaen, and, of 
course, after we ,tarted aanufacturing the product for 
Tiaely Product,, we again endeavored to prove the product. 

G Did you ever secure any patent, in your own naae 

-ith respect to any ioproveaont, that you had aade to product 
during this period of time? 

A Ye*. 

0 Now, can you briefly de.cribe the subject waiter 

Of these patents which you secured? 

THE COURT: I don't know how this i, going 

to help me. 

MR. FATTIBENE: Well, it all goes to his 
expertise and qualifications as an expert in this area. 

the court: The man i s an engineer of some 
years experience, he worked with three or four companies over 

a period of 16, 17, years, he owned a company. What do you 
want to do? 


M?. FATTIBENE: Well, I thought that the 
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. .? < r*y 

i 

• i 

sore expert I can aake thi, witne„, I think the aore 


? 

1 

probative hi, te,tiaony 1, going to be. 


; f 

THB COURT: Well, if you think it will help 

w * ' 

4 

*• | 

*•» go ahead. 

to 

' 5 

■t 

Q Have you secured patent,? 

• 


6 

1 ; 

A Ye,. 


; ' 7 

Q Now, do you know when Northern Electric produced 

n ' •• 

* /i 

•i 

8 

it, fir,t battery operated ,ock? 

!ivJ j 

9 

A Thi, i, to the be,t of ay knowledge, Your Honor. 

! **e 

a 

it 

"10 

1 

1953, the fir,t ,ock wa, developed by Northern Electric. 

!l 

,11 

i 

t 

Q Now, can you de,cribe the construction of that 

if 

’12 

sock? 

■j 

f/T*. 

»• 

: ’ 13 ' 

j 

A Ye,. To begin eith, It i, . so-called large 

1 

14 

battery type nock, it ha. t.o lantern batteries secured at 

i 

i 

,i 

15 

the »ai,t. from the,, batt.rle, leads run doen the trouser. 

o ! . 

i 

i 

li 

16 

and snap to the top of the ,ock. Wire, are then led doen 

if 

li ‘ 

; ? 

17 

the .id. of the ,oek to a heated .ole portion and thi, heated 

r 

F i; ^ 

•i 

fi 

18 

sole portion i, seen in a «ig-s«g pattern i, the best eay I 

- a v 
♦; 

■f 

19 

can describe it. A special wire - this .ire .. nor.ally 

*. V > 

«i 

20 

call blanket type eire. thi, l, an alloy eound wound a 


21 

F-ortlson core and over thi, they extrude a poly-vinyl 

i 

*• .. i 

22 

covoring and thi, i, the general language. Thi, ,ock 1, 

f. • » 

f* » 

.♦ j 

23 

^ i 

aenufectured -- 


that 


Q 


Horn .any volt, war, required of the battery ,ource 
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A Th ® sc ar « » Pair of „i x 


batteries. 


volt batter!.,, l.nteri 


0 Now, do you kno „ ho „ orlgtnated 

‘•>1, particular ,ock that you de , crlb8d? 


A The 


etory goes 


THE COURT: No T tki i, 

h _ *' 1 ,hink ‘ha‘ i, going to 

be h «ar,ay, i, n 't it? 

MR. FATTI3ENE: Well t m 

Well, I don't know. He B *y 

ave first-hand knowledge. 

the COURT! Ho lay hove, y o„ but „ c ^ 

,,0rV a ° e ’"' Snd -- “ k a hearsay to Be . 

MR. FATT1BENE: Well -- 

THE COURT: Maybe ho v,, 

he ha, first hand knowledge) 


Do you? 


the witness: in that th. indivl duil who 

‘han that, I wa, „ ot there ln 1953> ^ ^ 

^ C0URI: »a, right, I 

MR. FATTIBENE: Ye*. 

° Now, how long did Northern Electric oanufacture 
‘hr, ,ock that you de,crlbe d ? 

A " 1 !ald • fl °" 1953 through 19T2. To the b.„ 

of ray knowledge, thi« i. ♦ * 

* # mi, i, the period. 

Q Do you know if thi® v~„*a, 

th*. Northern Electric ,ock which 

you dccrlbed 1 , .till b. lng , old? 


T 
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A To the be«,t of my knowledge, it i, no longer 
being manufactured. Whether it i, being *old, it would 

depend upon the number of piece, that are out in the retail 
level. 

Q Now, I believe you ,aid you were product develop¬ 
ment engineer. 

TIIB COURT: Well, let me ju,t interrupt. 

Are you going to connect thi, with some of the prior art 
that the Patent Office considered or not? 

MR. FATTIBENE: Ye,. It will be connected, 

Your Honor. 

THE COURT: All right. 

Q Now, you indicated that you supervised development 
and manufacture at Northern Electric. Did Northern Electric 

have an engineering staff to design or develop product, for 
them? 

A Ye,. They did. 

Q Now, did thi, staff report to you? 

A Part of them did, ye,. 

Q Now, can you tell me what the make-up of this 

engineering staff was, the type of people that were employed 
on xhis staff and how many? 

A Well, basically, they had -- on the engineering 
level, they had two tool engineer,, two industrial engineer,, 
six project engineer,, one chief k oduct engineer, one 
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dlCeCt “- “« ~ "«ctor of engineering, and 
they had t.o tod de,i,„er draft.men, and i, d. pond „ 

var 1JO « *i.e„ ,ay fout product d6 ,. gner draftaTOnj thr>e 

to four lab fchnician,. xhi,. ba,ically. »a, the C0tp0 r.,. 
level engineering staff. 

Q And where was this staff located? 

A Chicago, Illinois. 

° A " d " h ' re did N ° rth '" «~tric manufacture it, 

electric socks? 

A In Chicago, Illinc 

» 

Q Now, can you detail a + „ 

a little more specifically 

’ hit the ' UnC,i °°' thi - oogineerin, .taff .a, and .hat 
they were supposed to do? 

«*u. baeically, the engineering „af, handled 
an the technical aepect, of the product,, the full rang, 
of product, aanufactured by the company, and a, any gi ven 
<i«. a project engineer mould be a„i,„ed a .pacific project, 
on a product ,uch a, the improvement of the battery carrier 
on an electric ,ock or an improvement of a blank., control 
whatever, and a, all time, .. had. .ell. meekly engin..^ 

meeting,, and at the,. ..di,cu„cd th . ^ 

.. could do to improve the. and ,o on. 

0 *>u ,» id ,he,e ..re meekly engineering meeting,. 

* ,t0nd * d . .can you tell u , that! The 

entire staff? 
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A All th« engineer*). 

Q Wa* the subject of the battery operated 9 ock that 
Northern Electric was manufacturing at the time discussed at 
some of these meetings? 

A Oh, yes. Every product had to be discussed at 
some tia«e. 

Q Now, during this period of time, did Northern 
Electric institute any improvements to the lantern type or 
battery operated sock you were making? 

A Yes. They did. 

Q What were some of the improvements that they 
instituted while you were there? 

A Well, they improved the heater assembly; of course 
they improved the battery pouch; improved the electrical 
connections, the snaps; and, of course, we endeavored to 
improve many other aspects of the socks. Some of them were 
not successful. 


Q Now, I show you plaintiffs’ exhibits which we 
will mark for identification as Plaintiffs' Exhibit 506 if 
we can, Your Honor. 

(Batteries marked Plaintiffs' Exhibits 506 
and 506 A, respectively, for identification.) 

Q I will ask you if you can identify these exhibits 

that have been marked as Plaintiffs' Exhibits 506 and 506 A? 

A Yes. They are lantern batteries of the type that 










148. 


«ould be normally u,.d i„ ,h. Nnrtb.rn typ. SO ck «ha, wo 


ju«t discussed. 

Q And bow many volt?* is each one of those batteries 
exhibits 506 and 506 A? 

A These are six volts lantern batteries. 

Q Bach? 

A Bach. That is correct. 

Q And how aany of those were required to energize 

the sock that Northern Electric manufactured? 


A Two. 


THE COURT: I guess one would be the right 


answer? 


THB WITNESa: Two. 

THE COURT: He used the word "sock". 

THB witness: It would be two. The battery 
pouch could not be used independently the way they wanufac- 
tured it. In other words, the snap cast into a terminal. 

THE COURT: Are you suggesting that each 
sock required two batteries? 

THB witness: No. No. Bach pair required 
two batteries, Your Honor. 

THB COURT: The question was in the singular, 


answer. 


THB WITNESS: All right. I correct my 


Well, let me ask you this question: Where were 
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these lantern batteries carried? 

A In a pouch on the belt of the user. 

Q All right. And how were the batteries connected 
in circuit to the heater* in each of the socks? 

A Bach battery was connected in serie, to it or 
each battery wa, in series with a single heater. 

Q I see. 

MR. FATTIBENE: I would like to offer the s e 
exhibits 506 and 506 A, Your Honor. 

THE COURT: You can if you wish. I think I 
should be able to recall that it i, a six volt battery 
without putting thea in the record. I take it they are not 
the batteries that they used at the tiae. They are just 
stellar, are they not? 

THE WITNESS: They are .iailar batteries, 

y«s, Your Honor. 

THE COURT: ftit if you want to put then in 

evidence 

**• FATTIBENE: Well, I think in case you 
went to wake a coaparison with what went before with what 
caae later. I think it i, important. 

THE COURT: Counsel, put then in if you 
wish, show thea to counsel. 

(Batteries received and narked Plaintiffs' 
Exhibits 506 and 506 A as full exhibit, in evidence.) 
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THE COURT: Excuse as, counsel. I don't 

* Uh to appear to be iapatient, but aaybe I aa. ln th . 

te*tloony that thi, gentleaan is now giving going to relate 

to soae patent that the electric coapany out in Chicago was 
using? 

MR. FATTIBENE: Well, Your Honor 
THE COURT: If the answer i 9 "No", let's 
get on. If the answer i 9 "Ye*", that will take of ae too. 

MR. FATTIBENE: No. It i 9 not related to 


any patent 


THE COURT: Well, what i 9 the purpose then? 

Is it to show the coapetency of the people who worked for 
hia? 

**. FATTIBENE: Right, and also the state of 
the prior art because this was prior known art. Although it 

wa, not patented, it was known. They had been on sale ever 
since 1950. 

THE COURT: It wasn't patented? 

MR. FATTIBENE: it was not patented, to ay 
knowledge. At least, there i s no evidence of it being 
patented, but it -a, definitely prtor knowl . dg . „ d #xi „ lng 


art. 


THE COURT: All right. 

Q Now, did Northern Electric at any tiae attoupt 
to aake a different type of battery operated sock? 
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V... m 1960 through ono of . nglnacring 

, hy> th . , ugge , tlon „ do of 9olng to ^ 
recharfl.abl. , yp . pair of ,oek. .„d th . project Kn 

“ that ,i„ to look loto the ,.„ lblUty of t . charg . lbl# 
b«t.ry Circuit in ei. ctrlc JQCk 

0 No-. -a, .her. any change in C o„„ruction of 

th« sock body and heater itself with th' 

with this new developaent 

that they were contemplating? 

A Other then r«d.,ig„ lng the h ee,e t , , he SO ck 

it,.lf ... not radically changed, it h. r ,, 

x waa basically the sane 

°" 10U,ly ** —~w «. r#c hargeeble battery. 

0 Now. do you kno. -hen Northern Electric introduce* 

r * Ch “ 9 '* M ' ‘••W -ck on the -ark.tl 

I bell.u. it -a. l9 70 that they introduced th. 
rechargeable battery on the -ark.t. 

XHB COURT: I takw . 

Take it you were out in 

Chicago by then? 

«B WITNESS That i. true. 

THE COURT: And I take <t i 

tAk# Also that the 

^ng. -a, -r.ly th. r.charg.abl. bat fry ? Yo u ,. y t he 

d«.i 9 n of ,h. .ock r..ai„.d th. 

THE WITNESo: Basicallv tk 

. w “Sically. The heater had to 

* ChAngcd soaewhat because of different 

fferent voltage* involved. 

V*. ' 
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. to September 13 . 19^5 - hl . h 

» Ayos » which was ths 

"" d “* °' th * C °— •>**"«. «- you kno. of , ny 

other companies -ho -ere manufacturin, electrically heated 
*ock 9 , battery operated? 

A You «ay prior to the -- 

Q September 13 , 955? 

V.„ a.,. „ oumt ou , tn Chicigo kno>fn 

- Kieco. started by . for . er Elsetrtc copioye<; 

«h«« -a, manufacturing ,h. , iTC typ „ ^ 

THE COURT: Sam. type 

THE witneso: a, ,h. Northern, the Untern 

battery type, Your Honor An 

nor. An, sometime after that another 

outfit kno-n eg Burnha. cue onto th. 

onto the market -ith the ,an. 

'yP« °Y sock. 

Q C4n y ° U *" * "or, sp . clflc M to 

.he construction? * r . they virtually 

Virtuaily identical, In fact. on K1 . co> ^ 

w * r * interchangeable. 

*• FAITIBE “= No-, I mould llk , , 0 „ 4rk 

“ * Xhibl, ’ PU1 " M ^' — ™ » for identification. 

(Pouch and sock - sr , y marked Plaintiff,, 
^ibi, PX 3E5 for identifier 

0 T -ho- you Plaintify,' Eahitit nc 32 5 marked for 
entlfication and ask you if you can identify i,? 

A T, i. . so-called lar 9 . i.„,. rD b4tt . ry typ# ^ 
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r» 
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»nd pouch .Lilar to ,h.t .anuf.ctur.d by Northern Electrlc> 


Kiaco and Burnhae. 


NO., have you over ,..n ,ba, , yp . of , ock before? 


Ye*. 


Q Have you ever had occasion to exaeine it and 
study a sock of the type identified as PX 325? 


Ye,. 


Q Now, do you know when that sock was fir,t 
introduced into the United State.? 

A I would have to «ay somewhere in the area of 
1968 to - . 66 to , 68 . , CQuld not be >xact on th# 

Q No., cm you do.on.trot. for th. Court ho. 

** 325 *■ required to be worn? 

A You want ee to put the whole -- 

Q Well, I think ju*t deeon,trate for the Court the 
eechanics of putting thi, sOC k on. 

A You want me to place the ,ock on .y foot? 

0 W.11, I don't think thot 1, r.olly n.ce„ary. 

* Th. „ock 1, pl»„d on ond before you put on your 
trou.or., you h.v. got to drop th. lead, do.n .ech trous.r 


leg. 


0 You hav. to take your trou,.r. off flr„ 7 

a w.11, unles. you .ant to fool around pulling ,b.. 

do.n through, .napping to th . top ^ ^ ^ 

’haps. The .nap. ax. located In th. top. Th... „. , nw . d 
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r i l9ht ln Pllce> * nd -t you, trou « r , on , you 

Pouch on the belt 

*•!*. th ' n ^ d '“P «. t.o lantern batt . rl< , 
in and zip i t up> 

Q And a, soon a« the tor, < , 

the top i, closed, i, the bAtt 

COn "* Ct#d ' 1,C,rIClU> ‘O th. heater, th „„ lv ., ? 

you have «hl, plub connected, y#< {lndtcatiBg) 

So there i* a plug Involved? 

" Ih *" 15 * PlU » ,h « " 00k ' on ,h. belt >ljo> y „ 

0 NO., have you exanined , h . con.,ruction of 

325 in detail? 


Yes. 


PX 325? 


type of heater i, employed in Exhibit 


. ..........., ... , ou 

heater u.rng blanket (ype ^ 

0 No., i, conduction of Exhibit 323 , loll „ 

; ^ l “*~ — - — -trie ,ock you 
described? 

A Ye,. 

« *>". i, PX 325 also similar to the construction 

° ' * Kl " CO lantern ba ^tery you described? 

A Ye,. 


Q And i, the heater -- <_ tha , 

S the Con «truction of 

PX 325 also similar to »u 

the construction of , h . Burnha. 
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lantern battery sock you described? 

A Ye*. 

Q I show you a couple of batteries and ask you if 
you can Identify thee. Oh, these ere not narked as exhibits 
for identification. I would like to nark thee. We don't 
have a number for these. Give then 506 B and C. 

(Two batteries narked Plaintiffs' Exhibits 
506 B and 506 C, respectively.) 

Q I show you exhibits that have been narked 
Plaintiffs' Exhibits 506B and 506 C and ask if you can 
identify then? 

A Ye s . 

Q Will you please identify then? 

A They are alkaline 0 cells, one and a half volts 
each. These particular two are manufactured by Eveready. 

Q Now, Plaintiffs' Exhibits 506 B and C which you 
have just identified, are they capable of energizing the 
heater in the lantern type battery socks which you described 
as evidenced by Plaintiffs' Exhibit 325? 

A No. 

M7. FATTIBENE: I would like to offer these 
exhibits 325 and 506 B and C into evidence, Your Honor. I 
would like to offer PX 325 as Exhibit Number -- 

THE COURT: We better keep the sane numbers 


or else we are going to be confused. Is it going to conflict 





tsa s 


with something el s e? 

HI. PATTIBENE: Same number*. 

THE COURT: 325 received. 

(Pouch and Sock - grey received in evidence 
iArk, d Plaintiff* 1 Exhibit 325.) 

THE COURT: Any objection? to the two 
batteries, 506 B and C? 

(No response) 

THE COURT: I take it there isn't. 

MR• KUNIN: No objection. 

(Two batteries received in evidence and 
marked Plaintiff.• Exhibits 506 B and 506 C, respectively.) 

Q Now, did the lantern type batteries which you 
described a* being the manufacturers Northern Electric, 

Kimco and Burnham and the Jap Hunter have any apparent — 

THE COURT: I didn't hear the word "Hunter" 
in th# case so far. 

HI. FATTIBENE: I thought he identified 

325 as a Hunter. 

THE COURT: He said, my recollection i s , 
that it was introduced into the United State* sometime be- 
tween the period 1966 and '68. Did you describe it a s a 
Hunter or not? 

THE witness: No, but it is a Hunter type 


sock. 




157. 

THE COURT: Hunter type sock? 
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THE WITNESS Ye s . 

Q Do you have an identification for Exhibit 325? 

A That appeared to bo a Japanese import similar to 

Q You Just identified it as a Japanese import? 

A Ye*. Hunter sock, Japanese import. I Just did 

that now, not before. 

MR. KUNIN: Excuse me, Your Honor. Just 
as a clarification, that is neither a Burnham, a Kimco or 
a Northern Electric; i s that right? 

THE WITNESS No. It is not. It is a 

Japanese sock. 

MR. KUNIN: I see. I didn't understand 

that. 

Q Now, did the lantern typo battery sock which you 
identified as Northern Electric, Kimco, Burnham and the 
Japanese import Exhibit 325, did they have any apparent 
disadvantages? 

A Yes. 

Q What were the readily apparent disadvantages? 

A Weight, lack of mobility because of the wires 

that were strung from the battery pouch to the sock itself; 
expense, they were quite expensive; difficult to manufacture. 
They also exhibited problems in the field, poor connections. 
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the Inability to adapt the circuitry to accoanodate a six 
foot seven versus we will S ay a four foot eight individual. 
You either had too much wire or not enough. Those were 
Roae of the obvious disadvantages. 

Q Now, what was the cost of one of those lantern 
battery socks; do you know? 

A Oh, it ran anywhere from 14.95 to 16.95 i s ay 
recollection. 

And this is without the cost of the batteries? 
That is without the cost of the batteries. 

And what would be the price of the batteries? 

Oh, anywhere fron 90 cents to $1.60, $1.70, 
depending on tiae and where they were purchased. 

Q Is this each? 

A Each. 

MR. FATTIBENE: All right. I would like to 
mark Exhibit 503 for identification. 

(Sock marked Plaintiffs' Exhibit 503 for 

identification.) 

Q I show you Exhibit 503 and ask you if you can 
identify it? 

A It appears to be a Northern Electric rechargeable 

type electric sock. 

Q Have you ever seen that type of sock before as 


Q 

A 

Q 

A 


indicated by Exhibit 503? 
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A Ye«*. I have. 

Q Have you ever had occasion to examine the con¬ 
struction of Plaintiffs' Exhibit narked for identification 
503? 

A Yes. I have. 

Q Now, can you demonstrate to the Court how 
Exhibit 503 narked for identification is worn? 

A The wires again must be dropped down through the 

trouser legs or put on prior to donning the trousers* And, 

# 

of course, the connector is snapped to the top of each sock 
after this sock is donned and the center snap is brought up 
and held at the belt area while the pouch is donned over the 

shoulder like so, (indicating), and then the center snap is 
snapped to the side of the battery. This energizes the 
socks at this tine. 

Q Now, what type of power supply is utilized in 
Exhibit 503 narked for identification? 

A It is a seven and a half volt rechargeable 
alkaline type cell. 

Q And what are sone of the physical characteristics 
of that type of power supply? 

A Well, it does not nake a good type of power 
supply because tho life of the battery is extrenely United. 
Under naxinun conditions, you can only get eighteen to twenty 
recharges, and if you allow the battery to completely 
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you „ m not * ible to brlng tt b>ck w 

Thl " PiltlCUUr «"» recoooend . .axi.u. of th „. 

hour s Usage and the -i-fu. of fourteen „„„„ 

’ 1BC aftCI tM * USi9e ’ hiCh basically, that . 

P«riod in practice. 

a And .ha, is cost 0/ thit type o/ battery7 

To the best of .y recoUection, i, t , ibout jlx 
and a half dollars. 

o No-, -ha, are ,o.e of th, apparent undesirable 

feature* of Exhibit 503 which ha k 

hiCh ha * b ® en “arked for identifi¬ 
cation? 

A Won, as I said, the short life of the battery 
-i. obviously, the high cos, of replacing plu , 

«t you have got to be very careful about discharging , hl , 
battery because if y ou co.pl.,,i y discharge it, „ 

you are through the first ti.e out; and. of course, it ha, 

iU thS ° ,h0r lnheren * dl ** d -nta B e, of th. large i.„, arn 

battery ,ock. that i,. , he eu.bor.OM -ire,. Again, M 

exceedingly tall o* n or a very ,h«rt 

y short nan, either he doe* not 

»av, enough -ire or he ha, -ay too -uch. 

o No., have you exaoined th. heater construction 
in Exhibit 503 aarkod for identificationr 

| A V„. I, i, .ad. -i,b th ., .gain, bUnk . t typ<j 

™* ““ b ' C * U,e ° f ,he <“«"•« type of b»t,.ri.„ 
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they have redesigned the heater so that, basically, the 
heat is located in the toe area versus the entire sole area 
as they had it before. 

Q Now, do you know what the average annual sales 
were of the Northern Electric lantern type battery? 

A That is difficult to recall at this time. I do 
recall that the best year oanufacturing was about thirty 
thousand units, and this does not necessarily wean that they 
were selling thirty thous'-id units because we produced socks 
for inventory, shut the line down, and then soaething else we 
in that particular line again so we build to a schedule and 

if the sales departaent wanted twenty-two thousand units in 
stock, we took, obviously, what we had in stock, subtracted 
it and then built what we needed, but 

THE COURT: And what year are you talking 
about when you say that the best year was thirty thousand 
units aanufactured? 

THE WITNESo: It would be either 1958 or 
1959, Your Honor. 

MR. FATTIBENE: I would like to aark 
Exhibit 503 marked for identification as a full exhibit. 

Your Honor. 

THE COURT: 503 received. All right. 

(Sock received in evidence and aarked 


Plaintiffs’ Exhibit 503.) 
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Q Now, do you know when Exhibit 503 wag first 


i. 

I' 

! 2 

i 

introduced on the Market for gale? 


1 • 

3 

A That particular gock you are referring to? 


!■ : 

4 

Q Yeg. 


■f t* <* 

tf 

i< 

5 

A In the year 1970 is the begt of ay knowledge. 


l: - 

6 

THE COURT: Ig this going to be connected 


_ i- . 

Jt 

!i 

• 

7 

with your patent? 


/ » 8 

8 

M?. FATTIBENE: Well, hopefully. What I aa 


" r 

9 

trying to do i s egtabligh what those skilled in the art wore 


* !' or 

|i 

10 

doing and thinking which are all facts that have to be 


i i| < 

1 'i ■ 

11 

considered. 


1 

. •• i * 

r i 

12 

THE COURT: Oh, indeed, that is quite 


>• 

• i, 

13 

relevant, but I would guess it has something to do with the 


\ 

14 

year 1965? 


;; *» 

! 

15 

MR. FATTIBENE: Pardon? 


' . 

i 

16 

THE COURT: I would guess that that skill 


t • ! 

;; . I 

17 

that you are talking about relates to the year of Our Lord 


r •• i 
* • 1 

: ! 

18 

1965? 


! i 

" \ 

19 

MR. FATTIBENE: Yes, but I think he testified 


t 

20 

that this concept was created -- 


1 

21 

THE COURT: No. He said it wag discussed -- 


• • i 

i 

i 

22 

HR. FATTIBENE: Well, that is what I aean. 


. i 

23 

THE COURT: -- at soae of the Meetings. 


i 

* , 

24 

HR. FATTIBENE: At goae of the Meetings. So 


•• i 

25 

I ju«t want to point out the length of tiee that it takes 





fox a company such a* Northern Electric -- 

THE COURT: Well, maybe they were sitting 
on their butt too long. 

MR. FATTIBENE: Well, thi* i, a possibility. 
Q Were there any customer objections to the 

Northern Electric lantern type battery? 

A Oh, yes. 

THE COURT: What are we talking about now? 
Which one? The last one or the one 

FATTIBENE: Well, we don't have an 
exhibit of the Northern Electric type. 

THE COURT: All I want to know i, which one 

*re talking about, when thi, gentleman was connected with 
that company? 

MR. FATTIBENE: When ho was connected, ye,. 
THE COURT: And I forget the year,. You 

told us sixty 

THE WITNESS: That would be 1957 to 1961, 

Your Honor. 

THE COURT: Between those year,, 1957 through 
1961, was there some customer reaction to your -- 

MR. FATTIBENE: Ye,. 

THE COURT: Do you recall what the customer 

reaction was? 


THE WITNESo: Ye 


•. I do. There were 


ny 
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co.pl.i„t, a, .it. any produet( but on#a ttat >tind out 

ln " V " ind ”” th * *•*- cu„o..r„ f „ M 

,h " ■ i "* b * in0 t0 ° ' h0t '- Thl * «“ — 1 " ... neighborhood 

of «ix foot ....„ „ d found lt 4b , olutely iBpOMlMe t<> w ( 

^ Pr0dU ' : ‘' "* * l5 ° ^ *«• cu.to.et, co.pi.io. 

about the exc.„i„. .it. beeau,. they too , h ort. w# 

have had co.pl.tnt, .bout th. lit. u 

* Ilf * ° f ,h » batteti., vet.u, 

co,t to t. P l.ci„ 9 ,h... w. dld hive _ problenj wah 
e l.ctrical cono.cioo,. a, x ,t.,. d before. Bnd ^ 

tbi, .a, . continuing project to i.ptov. th.,.. xh.y 

duced high resistance in the circuit a** 

circuit and did cause problem,. 

“ No., sub,.queo, to D.c.«ber i 3 , i 965 . did you 

are of any other type of the electrically heated 
sock, that were battery operated? ' 

A Yes. I did. 

o Can you identity the. by th. ..nufactur.r? 

A I b.c M . fwiliar .ith ,h. sock ..„uf.c,ut.d for 
Xioely Product, .t that ,i.. b y Ca,co Product,. .„ d , ub „ q . 

uontly I b.c. acquainted .i,h ,h. , OC k ..nuf.ctur.d by 
Visa-Therm. 

a No., can you g.n.raliy d.,crib. .. ch of the,, 
socks Which you have identified? 

A »li. they are .hoiiy ,.l,-cont.i„. d , lo. volt a g . 

electrically heated socks utilizing k 

S utilizi "9. oh, a volt and a half 

D type cell,. 
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"Filed September 13, . . . 

W. KUNIN: Your Honor, I object. 

THE COURT: That is 90 obvious, Counsel. 

The Exhibit is in evidence. 

Q Now, does the patent state specifically what the 
subject matter was in a brief statement? 

MR. KUNIN: Your Honor, again —- 

THE COURTS Counsel, this is all in black 
and white. It has the claios and everything else in it. 

• FATTIBENE: I thought maybe the Court 
would -- there axe some areas of expertise here that have 
to be discussed. 

• THE COURT: Ye s . I appreciate that. 

FATTIBENE: So I was just trying to 
develop the features and the objectives that the -- 

THE COURT: Why don't you do just that? 

MR. FATTIBENE: Pardon? 

THE COURT: Why don't you do just that? 

Q Now, does Costanzo describe in hi s patent what 
wa s the prior state of the art known to him prior to his 
filing? 

A Yes. He does. 

Q What was the state of the art that Costanzo -- 

THE COURT: Well, I think if he just tells 
«e the page and line that he i, going to read to u«, we will 
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»u read i, ,ii.„ tly> J gU e„. 

0 Wi U you polo, o», ,o ,h. Court .here Co„«,, 0 
describe, the state of the art? 

It would be paragraph, 2 aod 3 of colunn 1 , 

Your Honor. 

the COURT; Ye,. ihea(1 _ 

0 N °"’ "° Uld y ° U 81V thit thc description a, stated 

^ Pira9raPhS * ““ 3 - «*“" 1 represent a reasonably 
accurate representation of the art a, 1 , then existed! 

I believe s o. 

Q “° Uld y ° U ,ay ,hi * , th0 description of the prior 

art as indicated in paragraph, 2 and 3 

^ c a na 3 make any reference 

to the Northern Electric 

sock construction which you 

described? 

n. KUNIN: Your Honor. I don', believe the 
witness ha, been qualified a, an expert on prior art of the 
sock patent. I mo An 

. IS an electrical engineer, apparent 
THE COURT: I don', quite folio, your 

objection. You say he doesn't have the qualification, to 
answer the question? 

HR. KUHIN; well, 1 don't know ho. fasiliar 
is with the prior art other than that he „rk.d for 
Northern Electric. 

THE COURT: Well, the question w*. United 
to Northern Electric. The qu.,ti on ^ th . 
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description describe the article manufactured by Northern 
Electric? I#n't that the question? I thought it was. 


MR. FATT1BENE: Yes, Your Honor. That was 


the question. 


THE COURT: Do you understand it? 

THE WITNESS: Yes, sir. 

THE COURT: Yes. And the answer is? 

THE WITNESS: Ye s . It does. 

THE COURT: It does describe it? 

THE WITNESS: Ye 0 . 

Q Will you point out specifically where that 
reference is in the patent? 

A I would say all of paragraph 3, really. 

Q Now, does Costanzo express what the objectives 

were that he was trying to achieve by the invention disclosed 
in xhibit 1? 

A Yes. 

Q Will you point out what objectives Costanzo was 

attempting to achieve? 

THE COURT: Well, they are right in the 
patent there. Do you want him to refer to the line nuwber 
or what? ’ 

MR. FATTIBENE: Ye s . 

THE WITNESS: I would have to say line 55 
to 70 o+ column 1 and line 1 through 10 of column 2. 


* 





Have you finished? 

THE WITNEso: Ye*. 

Q -11. before » g.t into that line of questioning, 
would lik. to go back to the Costanzo construction. 

THE COURT: To what? 

Q 1 would like to go back to the Costanzo con.truc- 
tion. Can you point out to ,h. Court the difference, between 
the Co.tanzo con.truction a, de.cribed in thi, patent and 
the lantern type batt.rie, which you described and w„ 
identified by Exhibit 325 ? 

A Can I point out the difference,? 

Q Ye*. 

A Well, looking at the drawing here, Figure 1, if 

- are talking now, the lantern type battery had an inner 

sole sewn to the bottom, it heated the entire ball of the 
foot area. 

Q Would it help if you were referring to Exhibit 
325 in thi* comparison? 

A Ye*. it would. 

THE COURT. Well, 325 i* the Japanese, i* it? 

MR. FATTIBENE: Ye*, but he testified that 


that -a, typical „f all ,h. lant.rn ,y P ., ,. d . ^ K1 . co _ 

Burnham and Northern Electric. 

1HB COURT: Y.,. But I thought your question 
.« directed to a coopari.on between the con.truction of 
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Exhibit 7 or Plaintiff*' -- 

MR. FATTIBENE: No. No. 1 an going back to 
the Costanzo construction. 

THE COURT: The difference between the 
Costanzo construction in the patent? 

MR. FATTIBENE: In the patent. 

THE COURT: Ye*. 

MR. FATTIBENE: With respect to the large 
lantern type battery operated socks as evidenced by 
Exhibit 325 and those others that were described a* being 

I 

similar, naoely, those of Northern Electric, Burnham and 
Kimco. 

m 

THE COURT: Ye*. All right. 

THE WITNESo: oo that the lantern type used 
a heated inner sole located in the ball area of the foot. 

So the inventor has a unique heater located in the most 
efficient position which is in the toe area. Secondly, the 
inventor incorporated the u*e of a smaller power supply, in 
this case, a one and a half volt D cell as an integral part 
of the sock assembly, so it was wholly self contained and did 
not require the wires running up to a battery pouch at the 
belt. And these are the two most saliont features in this 

patent versus the lantern style. The more efficient heater, 
coupled to the self containment, that is, the battery located 
in the pouch at the top of the sock. 


7 
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Q Were there any other noticeable advantage, or 
difference, between the two construction,? 

A Oh, ye,. From the standpoint of manufacture, it 
"a. Much easier and less expensive to manufacture thi, than 
obviously thi, (indicating). 

Q Well, when you ,ay "Thi,", you are referring to 
Plaintiff,' — 

A The lantern. 

Q — Exhibit 325? 

A That i, correct. Exhibit 325,^ You have to 

forgive .e, Your Honor. I keep forgetting to u«e the nuober, 
20 it i, .uch easier to produce a ,ock of thi, type than one 
of this and le«, expensive (indicating). 

Q You are referring to the Costanzo construction 
when you say "Thi," 

A Yes. 

Q --a, compared to PX 325? 

A That i, correct. 

Q Now, what other apparent or obviou, advantage, 
are there to the Co,tanzo construction ver,u 5 the lantern 
type battery a, evidenced by 325? 

A Of course, the advantage, to the wearer are the 
mobility, it allow, him the ease of donning or wearing the 

sock and, of course, le„ expen,ive to purchase and le„ 
expensive to operate. 


25 
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o No-. -hat .ould a skier have to do to Hear ,h. 
lantern type battery ,uch as Exhibit 32S? 

* Well, thi, i, .hat the .ock .a, orl g i„. Uy 
designed /or. *t i. a h.r.rd on ,ki slope,. A „y 0 „e tending 
to fall on this battery pouch could be seriously injured. 

0 Also, .ha, about the relationship of the -ire. to I 
the ski pants? 

a Wen. Of course, they .ouid have ,o go do.n inside 


the pants. When anyone who wore it 


hy the way, anyone 


-ho -ore the sock on the outside of their pant, ... 

Q You are referring to PX 325? 

A Right. - on the outside of the P an„, would 
»*v. to run the .ire do.„ inside the pant,, bring it back 
up and connect it to the top of the sock and it i, very 

difficult. ^ 1 " - shier. . ould . lth „ 

have to have the .ire do.„ inside the , M pint , Qr ^ lt 
trailing i„ the -ind, it .ould get caught in ,.i„ or bru , h . 

8 No., did the Costanzo construction »l,o obviate 

•hi, customer objection to the long .ire for ion, and short 
people? 

Obviously, since thare no . lr . conn( , ctin9 ^ 

sock to the belt, the size of the ...rer of no conseguenc. 

you think of any other advantages attributed 

to the costanzo construction versus PX 3257 Por exaaple, 

what would be the co.t that 

that a consumer would pay for a ,ock 


25 
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embodying the Costanzo construction? 

A A* I testified earlier, typically, a sock of this 

type would retail from 14.95 -- I am talking 

Q PX 325? 

A PX 325, this type would retail from 14.95 to 
16.95 and whereas a sock of this type would retail at 9.95 
(indicating). 

Q The Costanzo construction? 

A Costanzo construction, right. 

Q And what would that retail for? 

A 9.95. 

Q How about the cost of the batteries? 

A Well, in point of time, battery costs have varied 
greatly. Alkaline cells* they have varied over the years 
from approximately sixty-five cents retail to a dollar, now 
currently a dollar suggested retail. 

Q So, in your opinion, what would be the inventive 

concept which is exemplified by the Costanzo patent? 

A The fact that it was wholly self contained, had 
a heater, an efficient heater located in the too portion of 
the sock. Those were the -- I can say the two most im¬ 
portant . 

Q Would you explain why the heater of the Costanzo 
construction was efficient? 


A 


Well, number one, there was less losses than in a 








jrs - 
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heater of the large lantern type, such as PX 325, and the 
long wires, of course, would give you line losses froa the 
pack all the way down to the heater. Secondly, they atteaptei 
to heat the entire foot area rather than the toe portion 
and the type of heater constructed that is using blanket 
type wire is far froa the most efficient. A great amount 

of heat loss here (indicating). 

Q Now, what other features of PX 325 is attributed 
to excessive heat losses besides the length of the wires t 
A The connections, of course. Again, introducing 
losses into the circuit. 

Q So every point of connection, there is a voltage 
drop or power loss? 

A Potential and in practice, it turns out, in fact, 
to be a loss. 

Q Now, can you describe how the heat -- strike 

that question. 

Do you know what portions of the body are 

subject to extreme weather temperatures? 

THE COURT: Well, I am just wondering, do 
you feel qualified to answer that froa your engineering 
experience? 

THE WITNESo: otudies we made at Northern 
Electric, yes, sir. We found that the extremities, of course 
axe the most susceptible to the ravages of cold, so to sp«* k * 
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in so.e people, th . circulation i. ,o poor In th. foot and 
toe portion that they are unable to partake of any .inter 
.port, -hateoever. So until the advent of the electric ,ock 

•ere confined indoor, or in this type of atoosph.re. could 
not partake at all. 

Q Could you then explain again how the heat i, 
generated and transmitted in the Co s tanzo construction? 

THE COURT: I don't know why he should 
explain it again if he did it once. 


MR. FATTIBENE: well, I thought that the 
Court was somewhat confused as to -- 

THE COURT: Oh, I as always confused, counsel 
FATTIBENE: I thought maybe another 
explanation, a .ore detailed one night elucidate thi, point. 

THE COURT: All right. Try it. 
the WITNESo 1 I .ill try to ^ Your 

Honor. Again, a, »e stated before, the entire heat i, 

generated - all,he heat i, generated in th. heater el...„l 
itself, the resistor element. 

Q Can you identify i, by nu.ber on the dra.ing? 

* Ve,. That i, l«, right here ( i odicatiog) [jo ,_ 
a, I said before, all the heat .us, be transmitted to th. 
covering .aterial by conduction. There i, „o convection 
current and an exceedingly ..all a.oun, of radiation. To 
«ake i, clear to everybody, if .. hold a .», c h up and .. 
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THE COURT: Well, the defendant's patent 
just say* it i* a claim for apparel. 

W. FATTIBENE: No, Your Honor. I am not 
referring to the defendant's patent at this time. 

W*. JUNKINS: Your Honor, you are talking 
about defendant's patent or the plaintiff's patent? 

THE COURT: I am sorry. 

MR. JUNKING: Are we talking about the 
Costanzo patent or the Arron patent? 

THE COURT: He said he is not even talking 
about your patent. 

MR. FATTIBENE: No. I at* talking about the 
Costanzo claim two. 

MR. JUNKINS: Which i* the plaintiffs' 
patent, Your Honor. 

THE COURT: Yes. I appreciate that. All 


right. 


MR. FATTI3ENE: If I can explain to the 


Court 


THE COURT: We better start again. 

Q Referring to Exhibit 1 which is the Costanzo 
patent, I direct your attention to claim two and ask you to 
point out both on Exhibit 8 and in the enlarged blow-up 
drawing of Exhibit 8 whether or not those two exhibits 
contain in combination a woven « having a toe portion? 
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tun fro. the pouch down behind the red tape here to the 
heater assembly (indicating). 

Q No., doe. Exhibit 8 contain a nean, .aintaining 
•aid conductor against the leg portion of the ,ock? 

A Ye,. lhat would be thi, red tape ,e.n to the leg 
portion of the ,ock and depicted here in Figure 1 (indicating; 

Q No., in vie. of your study of the defendant', 
construction of Exhibit 8 and a study of the Co.tanro paten, 
and a reading of the Costanzo claim two, can you formulate 
an opinion a, to whether or not the construction of Exhibit 8 
infringe, the claim t.o of the Costanzo patent? 

HF. JUNKINs: Your Honor, tse object to that 

% 

question on the ground that that is a legal conclusion, ,ha, 

the question of infringement i, a determination to be mad. 
by the Court. 

THE COURT: That l s true, but every expert 

1 evcr h0 “ d ° ives “ »"»»«. so 1 will hear it and you .ay 
have an exception. 

THE WITNESS Ye,. 

Q What is your opinion? 

a I believe that thi, i, an infringement of claim 
two of the Costanzo patent. 

a Now. i, there anything in ,„e Costanzo claim .hlch 
limit, it ,o any particular typ. of covering material? 

a No. There i, no limiting. g . v . . pre ,. rr . d 
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A Ye 8 . 

Q Who was the biggest customer? 

A Sears"Roebuck and Company. 

Q And was Northern Electric acquired by the Sunbeam 
Corporation? 

A Yes. It was. • 

Q And when was Northern Electric acquired by the 
Sunbeam Corporation? 

A Somewhere in the 1966 to 1968 area. 

Q Now, in view of your experience and knowledge of 
the manufacture and construction of the six volt lantern 
^type battery heated sock which you described yesterday as 
being manufactured by Northern Electric, Kiaco and Burnham, 
and in view of your study and explanation of the Costanzo 

patented construction, do you have an opinion as to whether 
or not the differences between those constructions would 
have been obvious to one having ordinary skill in the art at 
the tiae Costanzo aade his invention? 

A Yes. I have an opinion. 

Q And would those differences in the construction 
between the six volt lantern type batteries which you describe 
and the Costanzo patent construction be obvious to one having 
ordinary skill in the art at the tiae Costanzo made hi 9 
invention? 

A No. It would not have been obvious to one skilled 


C 
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In the art. 

Q And what are the reasons for your opinion? 

A Well, I was personally acquainted with most of 
the people who would have been skilled in the art at the 
tine, and although we all had been working on this problem, 
no one had come to the conclusions that Mr. Costanzo did in 
his patent. 

THE COURT: Are you saying that it wasn't 
obvious because nobody discovered it? I 8 that what you said 
in substance? 

THE WITNESS: I would say that what I s aid 
in substance was the people who were skilled in the art at 
the tine were working actively in this field and were not abl 
to come up with it. That is correct, Your Honor. 

THE COURT: May I interrupt a moment? 

MR. FATTIBENE: Yes. 

THE COURT: When did these new smaller 
batteries become in pretty good circulation? 

THE WITNESS: To the best of ay recollection, 
Your Honor, it would be back in the very early sixties. I 

would say in the neighborhood of '61, '62. 

THE COURT: And isn't there a name for those 
batteries other than just one and a half volt? 

THE WITNESS: In particular, battery 

THE COURT: Don't they call them some kind of 
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la it cadoiua or sons other? 

THE WITNESSs There are several different 
type* of cells that could be used here. The one that was 
placed in evidence yesterday was an alkaline cell. Conceiv¬ 
ably, a nickel cadaiuw cell could also be u 9 ed. That i s a 
rechargeable. 

THE COURT: No. There i 9 another one that I 
keep thinking of that you u s e in flash light batteries that 
a l° n g*r life than the ordinary. 

THE WITNESS: That would be the alkaline cell 

Your Honor. 

THE COURT: Alkaline? 

THE WITNESS: Alkaline cell. 

THE COURT: That i 9 the word I an looking 
for. Thank you. And were they available in '62? 

THE WITNEso: They were available in that 
period of tiae, yes. Your Honor. 

THE COURT: Thank you. ) 

Q Were D type cell batteries available -- 

THE COURT: I ai 99 ed the first word. 

Q Were D cell type batteries which are the one and 
a half volt size batteries, were they readily available during 
the tiae that Northern Electric wa 9 manufacturing and selling 
the large six volt type lantern battery socks? 

A There were various types of D cell, available at 






cross? 


a half. 
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M3. JUNKINs: Perhaps another hour, hour and 


THE COURT: We will adjourn now until a little 


after half past one. 

I just want to make this observation. So far 

in your cross, you don't seem to have touched on the validity 

% 

of the plaintiff's patent, am I wrong in that or not, either 
by way of obviousness or anything, the elements that the 
Statute said determine the validity? Are you purposely 
refraining from that or not? 


MR. JUNKINS: Well, our first position is 
that if heat conducting material in claim two means metallic 
foils are good heat conductors• we don't use it. We don't 
care if the patent is valid or not. There would be no 
infringement. 


Our second posit! n w’tich we will get at a 
lit l.’ter this afternoon is that if it covers all materials, 
then wu do feel that there may be an area in which we can 


urge rion-patontability. 


THE COURT: Well, I will wait. Thank you. 
(Court recessed for lunch at 12:40 P.M. and 
reconvened at 1:40 P.M.) 


MR. JUNKINS: Will you please mark these 


documents ms ZZ-12? 
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tcrm» of -- 


MR. KUNIN: I.„.t tnat a contradiction in 


THE COURTi Wan, tt depend, .hat he ..an, 
by relative. Haybe the witness can answer it. 

THE WITNESS! I have stated boforo that thi, 
beater -ould have a gradient. 1 think th a, ig very ,„ ly 

” y ,0,,i "° nV - '° r “V Riven heater, the gradient. of 

course, will vary due to Poraoctor, or the circuit and the 
construction of the heater, but thi, heater would exhibit 
and I can because I have southing here in physical ,izo in 

° y han<1 “ d kn °" in9 *-*• a gradient fro. the center to 

the outer edge*, y* s . 

4 

, referring ,o the Co s tanzo patent, Exhibit 1, 
-bat -a, the total concept tha, Co.,.„ 20 wa. att.wpting ,o ’ 
disclose? 

A , 1 ,hink bis total concept w«, a wholly „lf. 
contained battery operated ,ock in which a low voltage 
battery, one and a half volt, located adjacent to the top of 

the sock, i, energizing a heater located in a specific portion 
Of the foot of the „ock. 

Q And would that have to be a heater construction j 

that was capable of being energized by a on. and a half volt 

battery .„d yet deliver a sufficient awount of heat to keep 

a wearer., foot cowfortable for . ....urable or a convenient ’ 
period of time? , 
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A I would havo to B ay that is what I feel he had in 


wind, ye«. 


M*. JUNKIN'?: Your Honor, could the la*t 


question and answer be repeated? 


THE COURT: Would you read it, please? 

(The last question and answer was read back 


by the Reporter.) 


MR. JUNKINS: Thank you. 

Q I show you Timely sock Nuaber 4 and ask you 
whether or not in your opinion Exhibit 4 incorporates the 

total concept that you describe which Costanzo was attempting 
to diodose? 

A Yeg. I would pay so. 

Q Now, I direct your attention to Exhibits 5 and 6 
and ask you whether or not the change in the covoring 
material 

\ 

♦ 

THE COURT: Change in what? 

Q — the change of the covering material in any 

€' 

way affects the total concept which Costanzc *as attempting 
to disclose in his patent. Exhibit 1? 


No. I would say not. 

1 show you Exhibit 7, 8 and 9 


Z show you 


Exhibit 7, the Arron construction, and ask you whether or not 
that construction embodies the total concept which you 
describe which was what Costanzo was atteapting to disclose? 





184 . 


1655 


complete hie opinion on the question of obviousness. 

DIRECT EXAMINATION 
BY MR. FATTIBENS: 

Q Mr. Murphy, referring to the Costanzo patent, 

Exhibit 1, have you made a study of the references cited? 

A ' Yes. I have. 

Q Of the patents cited, is there any patent which 
in itself discloses the Costanzo concept of a wholly self- 

contained sock? 

MR. KUNIN: Your Ilonor, I believe this is 

out of the scope of rebuttal. It would appear to be going 
to the validity ox the Costanzo patent. 

THE COURT: I have trouble hearing you. 

MR. KUNIN: I beg your pardon. It would 
appear to go to the validity of the Costanzo patent. I 

mean we havo been through here. My understanding was 
Mr. Murphy wa3 coning on in robuttal which would have to do 
with the Arron patent rather than the Costanzo patent. 

THE COURT: Veil, didn't your proof indicat 
that the plaintiff's patent was invalid? 

MR. KUNIN: Well, it was a defense. I 

don't know — 

THE COURT: Well, he is entitled to meet 
that, I would think. Anyway, you have an exception. 

Now, the question was: Were there any 





patent references 
BY MR. PATTIBENE: 


85. 


Q Of the patents cited in the Costanzo patent, did 
any single reference disclose the Costanzo wholly self- 
contained concept of an electrically heatod sock having a 
battery of less than six volts carried adjacent to the top 

of the sock and which had a heater located in the toe 
portion of the sock constructed so as to generate a com¬ 
fortable amount of heat for a reasonable period of time? 

A No. They did not. 

Q Now, in view of the patentB cited in the Costanzo 
reference, did you find any combination of those references 

which disclose the Costanzo concept Just described? 

A No. I found no ouch combinations. 

Q Of the patents cited in the Costanzo file historj 

and in view of the commercial socks which were then 
available and which you have described as the Northern 
Electric sock, the Burnham sock, the Zimco sock, et cetera, 
which do you consider to be the moat relevant prior art 
with respect to the Costanzo concept? 

A The commercial socks. 

Q Now, in view of your study of the patented art 


and the then available commercial art, can you formulate an 

opinion as to whether or not the differences between both 
the patented art and the commercial available art would hav 











186 . 


1657 


•••!#•’ ; 

1 

i 

j 1 

obvious? 


. ... 

2 

A Tea. I oan fora an opinion. 



3 

Q With respect to ono skilled in the art at the 


■'ij 

4 

time Costanzo cade hia invention? 


•• . . , n 

i *.'v 

5 

1 

A Yen. I can fora that opinion. 



I 6 

Q Now, would the differences between either the 


•* . 

7 

prior patented art or the commercially available sock 



; 8 

construction and the Costanzo wholly self-contained concept, 


^ • 1 

9 

would they have been obvious? 



10 

A No. They would not have been. 


j 

11 

Q And what are the reasons for your conclusion? 



12 

A Well, obviously, the patents cited, meny of the 



13 

sano patents I recognize as coming across ay desk when I 



14 

was at Northern Electric and, of course, all pertinent 

J 

15 

patents were circulated through the department and, of • 


16 

course, if they were obvious to anyone skilled in the art, 


17 

one of the engineers or myaelf would have picked them up 

1 

1... 

18 

and used them. 

i 

i 

i 

; * 

19 

THE COUNT: I don't know whether that 


• O' 

20 

follows, but that is the argument, I take it. Does it 


• . 

*• 

21 

always follow that when skilled people see patents in" other 


} 

22 

commercial successors that are not patented, that if they 


1 

23 

don't pick up any new ideas, therefore, they are not obvious 

? 

1 

I 

1 

t 

24 

That is the part that puzzles me about this whole case. 


• v ‘ 

J 

i 

25 

THE WITNESS: Veil, in this particular instaj 

nc 

L 
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Your Honor, whore tho company was manufacturing electrically 
heated cocks, I think it is. Thoro nay bo instances whore 
this would not be so, but in this case, this was vitally im¬ 
portant to the success of the company, and one of the individu 
cited by the Patent Office was an engineer employed by this 
company. Hr. Theodore. Ho worked for the subsidiary known as 
Electric Parts Corporation, so ho was working on these product:: 
and if it wa3 not obvious to hin, I don't think it would be 
obvious to anyone else. 




is 


BY HR. FATTIBRuE: 


Q How, do you have any other reasons for concluding 
that the differences between the prior art structures and uhnt 


Costanso disclosed would not have been obvious? 

A Well, I thin!:, basically, tills is the primary con¬ 
sideration, but there wore other companies also in the field 
and it did not become apparent to them or obvious to them and 
they were competitors and, obviously, looking for an advantage 
MR, FATTIEEIJ3: Now, I would like to introduce 


I 


I i 



another patent as an exhibit. Plaintiffs' Exhibit 311. 

I©. KUUIII-: Can I ask what tho relovance — I 

mean, what is this being offered to prove? 

# 

MR, FAx v j?IBEII2: Well, this is being offered to 
prove that — this is another reference in which I want to got 
■ hr. Murphy's opinion as to ’whether or not the Costanso constiv/ 
tion would have been obvious in view of this reference. This 
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It a new reference which was not previously cited. 

MR. KUNIIT: No objection. Your Honor. 

MR. FATTIL’EUEj I would like to introduce into 
evidence Patent 2287915, Patent to Taylor. 

(E.H. Try lor Patent 6 - 30-42 No. 2287915 receiveJ 
in evidence and narked Plaintiffs* Exhibit 311 .) 

BY MR. rATTIBENE: 

Q 1 show y° u Ko. 311 and ante you If you can 

identify it? 

A Yes. I can. 

Q Can you please identify it? 

A It is the E.K. Taylor patent granted June 30, 1942 | 

specifically covorln 3 electrically heated clothing and <Kjuip.uo.Jt. 

Q How, havo you nado a otudy of this reference? 

A Yes. I have. 

Q I,ow » ln vlea of study, can you foruulate an 
opinion as to whothor or not disclosures made by this patent 

th> differences — I Mill strike tho question. Your Honor. 

Can you determine from your study whether the dif¬ 
ferences between what Is disclosed in this patent Exhibit 311 | 
and that that Costanzo disclosed ln his patent. Exhibit 1 , would 

have been obvious to one skilled in tee art at the tine Costanro 
made tho invention? 

A Ho. It would not have boon obvious to one skilled la 
the art at tho tine he made tho invention. 
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1 9 Now, why do you formulate thlo opinion? 

A Well, basically, thlo Is a continuation of a series 
of patents, and electrically heated flying suits, such as 
Jacobsen, Marlck, Van Da an, and I don't think this has any 
bearing at all on the Costanzo patent, 

0 Would the disclosure of the Taylor patent. Exhibit 
311. be of the typo of prior art construction that Costanzo 

-de reference to in paragraphs 2 and 3 of his patent, colaan 

1? 

MR. KUMltij Your Honor, he has already test, .lac 
it has no bearing on the patent. 

the COURT, Well, X will allow It. You want 
know whether or not — 

BY MR. FATTIEEIIEj 

4 Whether th ° dll!Closur8 ° f ‘*> 8 Taylor patent was of 
the nature of the prior art that was known to Costanzo and 

referred to in the preamble of his patent, paragraphs 2 and 3 
of coluan 1, \ 


that? 


the COURT, All right. Do you have an answer t« 


THE WITNESS: Yea Th<«> 4 „ cv 

xes. This is the type he was 

referring to. 

« How, can you point out where Costanzo makes reference 
to the disclosure of the type mad, by Taylor In hi. patent? 
Reference being made to column 1 , paragraph 2 . I 
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* • • • 


THE COURT: Of Costanzo? 

MR. FATTIBSNE: Of Costanzo# 

THE WITNESS: "Consequently, ouch socks 
this is line 25: "Consequently, such socles had limited applica¬ 
tion as for example when sleeping, resting or when flying an 
airplane or operating some other vehicle whore the movement 

of the area neceasarily was available to energise the heater 
or ouch socks. M 

« Now. with respect to the Timely socle constructions 
evidenced by Exhibits 5 and 6, who was solely responsible for 
the engineering and manufacturing of those socles? 

A I was, 

MR. KUNIHi Your Honor, this is outside the 
scope of rebuttal, I would think. 

THE COURT: I would think this doesn't relate 
to the question of obviousness, does it? 

MR. FATTIBEN2: But, Your Honor, I think on 
their part of the case they tried to Imply that Hr. Hines was 
personally responsible for malting the socks and, therefore - 

THE COURT: Well, he said that the decisions 
were his, as I remember. 

MR. FATTXBEIIE, Well, the decisions were as 

President of Timely Products, but actually, the actual mochrnja 
of ranking_ 

the COURT: I will assume that ho didn't got dojm 
datable and make them. If that 1. what you are trying to 
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THE COURT: Oh, no. Let'* get this witness 


back to Baking some money. 
REDIRECT EXAMINATION 


BY M?. FATTIBENE: 


Q Why were you negotiating with Ray Costanzo? 

A X was told that ho was the owner of the patent 
and so I really wasn't interested in anybody else. I wanted 
the owner's signature on the agreement. 

Q Well, what led you to believe that Ray Costanzo 
was the owner of the patent? 

» 

THE COURT: He told him he was -- weren't 
you introduced as that? 

THE WITNESS: Irving Gorbach introduced tie 
to Mr. Costanzo in front of Stanley Arron as the owner of the 
patent. I was given a copy of the patent to show my attorney, 
This is the one you are not interested in. I was told that 
nobody else had any right in the patent, that Stanley Arron 
«*as, you know, possibly an officer or an associate in the 
Stanzo Electronic Industries, Incorporated, but that he had 
nothing to do with the patent. 

Q Now, can you refresh your recollection as to 
whether or not at the time you received a copy of the patent 
application which you indicated was the Costanzo patent 
application, can you recollect as to whether or not he told 
you the application was in process of being prepared or that 
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Bridgeport, I worked In the office, but it he l.f, «, tlt 
fro. New York end he -a, i„ New York - r would „„ <_ 


,,,, — in Vork - I would go In .o„ 
Of the tine. I ««, , hor e when he w», there. 

Q Now, do you know a Ray Costanzo? 

A Ye,. 

Q Is he *l*o -- 

HR. KUNIN: Your Honor. When you refer to 
Hr. Fattlbone, you ween thl, Mr. Fattlbene? 

THE WITNESS.: Ye,. I „ , orry . 
o I. he .1,0 known to you « Raphael Co,t.nro? 

A I ju*t know hla a* Ray Costanzo. 

Q Now, ho- did you fir., cooe to know Ray Co„.„z 0 , 

A I .et hi. in the office on Golden Hill. I 

0 Had you had any telephone conversion, with 
Ray Costanzo prior to meeting hia7 
* Ye*. 

0 And did the time co.e when you actually per.onally 

■et Ray Costanzo? 

A I an sorry. 

0 ° ld th< ’ 11 °° C °““ " hen you .et Ray Co,tanao? 

A Ye,. 

Q When did you actually B , y Cctanzo per.on.llyj 

A I Ray In the office about two month, af,. t j 
started working there, which would be March of •««. 

Q And have you Ray Co.t.nao on more than on . 
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occasion? 

A Ye*. In tne office. 

Q Did you have any conversation* wi^h Ray Costanzo? 

A Yes. Ray and I would talk now and then. That is 

all. I have talked to him on the phone quite a bit. 

Q Now, did you ever have any conversations with 
Ray when he came into the office? 

A Yes • 

Q Did you have any conversations with Ray regarding 

any invention that he might have made? 

A Yes • 

Q Which invention in particular? 

A The sock. 

Q Did you have any conversations with Ray Costanro 

about the sock? 

A Yes. 

Q Can you tell the Court what the conversation was, 

what you said and what he said? 

A Ray had come in one day and I had s««n the sock 

and I asked him if that was his sock, and he said "Yes”, 
and I kidded with Ray and said "Why don't you get me a pair 
because my feet are always cold?" 

A 

Q Now, where did you see this sock? 

A In our filing cabinet in the office. 

Q And can you describe the type of filing cabinet 





I 
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that it was? 


A It was a double door steel filing cabinet. It 

held all our ,upplie s . I a* ,orry. it was the stationery 

cabinet, not the filing cabinet. It held the stationery. 

Q It was a combination stationery-wardrobe cabinet? 
it that correct? 

A Right. 

Q And you kept your supplies in the cabinet? 

A That is correct. 

Q So ho. .Any tine. „ould you ,.y y ou heve 

this sock that you refer to? 

A Well, o»ch tine I „ent i„ for my , up p Uo . t the 
sock was in the cabinet. 

Q Now, do you recognize or can you describe that 

sock? 

A I renenber the ,ock i, a he.vy nool. .hit. „i,h » 
red trim. That i s all. 


MR. FATTIBENE: I would like to mark for 


identification Plaintiffs' Exhibit 78. 


identification.) 


(Sock marked Plaintiffs' Exhibit 78 for 


Q I show you Plaintiffs* Exhibit Number 78 for 
identification and ask you if you can identify it? 

A This is the same sock. 

Q Is Exhibit 78 the sock that you had conversation. 


I 
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A Stanley Arron's parents. 

Q And how well do you know them? 

A Well, Max is deceased, and I knew both, he and 
hi s wi/e, /or about the sane .cngth of tine as I have known 
Stanley. 

0 And how many years is that? 

A Twenty-seven years probably. 

Q And do you also know Ray Costanzo? 

A Ye,. 

Q Do you also know him a s Raphael Costanzo? 

A I know him as Ray. 

Q Have you had any conversations with Ray Costanzo 
at all recently? 

A No, sir. 

Q When was the last conversation you had with 
Ray Costanzo? 

A I don't renember. 

Q Would you say that you are more friendly with 
Stanley Arron than you are with Ray Costanzo? 

A Stanley Arron, yes, sir. 

Q Now, did Stanley Arron introduce you to 

Ray Costanzo? 

A Yes, sir. 

Q Do you recall the circumstances under which 

Stanley Arron introduced you to Ray Costanzo? 
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Q How did Stanley Arron introduce you to Ray Costanzo? 

A I originally met Ray at their plant on Seymour 

street in Bridgeport, Connecticut. 

Q And how did Stanley introduce you to Ray? 

A He introduced me to Ray as his partner. 

Q Did Stanley also tell you at that time that Ray had 

invented an electric sock? 

A Yes. 

Q And did you see that sock at that time? 

A No, s i r . 


And where was this plant that was located as you 


referred to? 


plant? 


THE COURT: I thought he just told us. 

THE WITNESS: Seymour Street, Bridgeport. 
Did you at any time s ee an electric »ock? 

THE COURT: Any place, in the stores or 
At the plant at the time that you were at the 


At that specific first meeting? 

Well, let me ask you this question: How often did 


you visit the plant? 

A I would say roughly every ten days or so as I got 

involved with the company. 

Q Now, how did you get involved with the company? 

* i 

A Well, they were badly in need of funds and they 
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felt ,hit th ' y had prod "' ct ’ *»at -.re very salable and 

y eeded financing, and I had a connection -ith a for-er 

officer of the Bridgeport Brass who h a H 

f ra*q who had a connection with 

Hayden stone in New York- u 

no- York, and he thought that he could arrange 

the linancing for the Coetanr.o Company. 

0 Wore there any product, invoiced at thi, tiBe? 

A Were there any what? 

Q Products involved at thi s time? 

A Ye,. There -a, a defroster, pressure ,-i, ch . . 
.hovei type - lt e a , a defroster for the car -i„do. and 

* a ’° * P "” UrC 5 “ 1,Ch a " d h — d and also a stove that 

Q Was there al «o an electric .ock in tM 

sock in this group of 

products? 

A No, ,i r . 


3 Did you ever 

the court: It nigh, help .. a great deal if 
•he -itne,s could recall the approximate tin. of the in.ro- 
ductiori and the subsequent times. 

THE WITNESS: Yeo es r r i 

*e s , sir. i signed a 

confidential disclosure on Decber 17. 1,64. and it had all 
these iteos -hich I had mentioned to you. 

THE COURT: w<»ll 

11, are you suggesting to me 

that because of that -e.orandua, your recollection i, no . ,„at 
this -eating -a, about December of -647 


I 


4 









r 


a month? 


the WITNEso: Ye s> sir. 

THE COURT: Thank you. 

y ° U ^ Pri « *° executing the, agreement 

I M pretty S ure we „e, before that, ye ,, , tr . 

the COURT: Approximately hew long, a week'. 


weeks period. 


THE WITNESS: I would sav within 

say within a couple 


Q And did you a, any time testify that the first 

Product i., which you had occasion to meet Rav Co e 

Ka y Costanzo was 

an electric sock? 


A No, S ir. On the deposition that I 


can I 


answer your q ue s tion and then tell you wha, happened, 

THE court: Well, I think i, i, U p to Counsel 
He wight not want you to do i, that way. 

THE WITNEso: All right. 

THE court: DO you wan, him to or not, 

0 Well, on your deposition, do you recall being 

asked the question, "Ho. long have you known Ray Cctanro,"; 

and did you answer "It i* a 

1 is a good question." 


please? 


*"■ KUN1N: Would you give me the page, 


MR. FATTIEENE: Page 3. 


0 "It is a good question. I think when Stanley go, 
connected with Ray, he Introduced me to him. UP, .... . 


J 
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304 

that it has relevancy because of a date on it, and then you 


2 

told rae that it was some character analysis of your client 


3 

which I am not interested in yet. Are you interested in 


4 

having me know somebody el s e's analysis of your client's 


5 

i 

character? 


i 

6 

t 

i - 

MR. FATTIBENE: Well, I wouldn't mind. 


THE COURT: In fact, you are anxious to, 1 


j 6 

guess• 


9 

MR. FATTIBENE: Well -- 


' 10 

THE COURT: Well, I won't take it. All right. 


11 

Do you have some other questions to ask? We will keep _t a* 


12 

508 for identification. 


13 

Let’s get on now with the business of this 


14 

gentleman here. He has been on the stand for over an hour 


15 

and a half. 


16 

Q Now, were you aware that Stanley Arron was also - 


17 

showing the electric s ock to people other than the one s that 


18 

you wore disclosing the electric sock to? 


19 

THE COURT: That is a loaded question if I 


20 

ever heard one, but no objections were made to it. 


21 

Were you aware of that fact? 


| 22 

THE WITNESS: Ye s . 


23 

THE COURT: All right. 


24 

Q Were there ever any secrets between what you were 


25 

doing and what Stanley Arron was doing? 


L_ 

... ...... 





m* 
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No» 8 ir. 


Q And . ere you ..are of the people to -ho. Stanley 
Arron was showing the electric s ock? 


identity? 


THE COURT: Wa s he aware of the people's 


M2. FATTIBENE: Ye s . 

the witnessi ye,. Froa ,l„e to tiae, I 
would. Stanley or Ray .ould di,cu„ . lth . 8 what h . ^ dQln( 

and I reaeaber that tlae with Seneca Mill,, , hey w „. tryl „ g 

to find a sock coapany that could aanufacture the ,ock and 
that name sounds very familiar to me. 

Q =o you recall any other people to .ho. Stanley 
Arron wa, disclosing the electric s ock? 

A No, sir. 

o Did Stanley Arron ever dl,clo,e the electric ,ock 

to the sane partle, to .ho. you .ere disclosing the electric 
sock? 

the COURT: YOU aean in hi, presence? 

HR. FATTIBENE: i„ hi, presence. 

THE witness: No, ,lr. 

Q And .ere you dl,clo,i„, .i. ctrlc , ock , to „„„ 

partle, both In ,h. presence of Stanley Arron .nd Ray Co.tanro 
and in the presence of R ay Co s tanzo only? 

A Yes • 

0 No., .hat p.m., did you dl,clo,e ei. e , r i c 
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: 


| 



Go ahead. 



Ml. FATTIBENE: 

"For the 

record, would you 

please 

state your full name?" 



"A 

Robert J. McCarthy." 



"Q 

And where do you reside, Mr. 

McCarthy?" 

"A 

In the town of North 

Salem. 

I don't know whether 


it ie official. It ie 9 Valeria Circle, Golden* Gridge, 

New York. That will find oe, let's put it that way." 

THE COURT: Is that less than a hundred wiles? 
MR. FATTIBENB: Well, Your Honor, he has moved 
since this deposition. He is down in Virginia now. 

THE COURT: Very well . 7>»37\k 

"Q Okay. Generally, what is your business affiliation? 
"A Right now it is Marathon Battery Company, which is 
the carry-on from Sonotone Battery Company. Scnotone has 
moved on in this merger business that's actually what it is." 

MR. FATTIBENE: Turning to page 4: 

"Q And when was that?" 

"A I started to work for Sonotone in July of 1957 

right through until Sonotone was made part of Marathon Battery 

Company, which was July of 1969." 

"Q Now, do you know Stanley Arron?" 

"A Yes, I do." 

i 

"Q And can you tell me how you happened to meet 
Stanley Arron?" 


• • 
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"A To the best ot my rtcollaction, Stanley Arron first 

me l0 , y office i„ So noton© at Elm.ford, N „ Yotk 
^ Can I refer to . paper tQ gat tl>in9 on u7 i 

4 "Q Ye.." 

Se«, not only lawyer, cone with paper., i C oae 

5 with it, too.” 

«. FATTIBENE: Mr. Kunln interJect.d, 

"V« y conforting. ’• and then h . continued ^ ^ ^ _ 

" T ° ,he b ** t ° f " y «~“«ction. i, ... probably 0tcMbtr< 

'(•*, the first vi.it by Stanley." 

m. FATTIBENE: Turning to page s, 

”0 «•», -hat conversations did Stanley have »i,h 

you At that tlae?" 

"A «. -ere talking at that time about heater 

■ ,0 "* ,h “ "" 10 * business or making 

eleaonts, and X ... int.re.t.d in heater element., bee... , 

““ °' PU * hin9 1 PI °’ r “ -« th. company of ..king 
heated socks. H. m.d. rechargeable batteries, .„ d .. thougllt 

Id put the two together for people at football gaae., 

'or policemen and older men. Policemen cold could ’ 

theM - And 1 *» elements. Stanley ... 

u.in 9 elements. It x remember, the First thing X kne. about 

-a. a heated belt that he had. And at that time, X 

remember whetKr I actuallv «*. ♦ * 

a ly saw the eleaent At that tiae. i 

told Stanley .hat .. „ er . doing or .hat 


wanted to do and 









2 


desired to do, and he left with the comaent, "I want to bring 
wy boss down." 

MR, FATTIBENE: Turning to page 6) 

"Q Did you see Stanley again thereafter?" 

" A ¥«•» I did, on January 5, 1965," 

"Q Now, can you tell me what was the occasion for 
this visit?" 

"A He brought what I assumed was his boss down. He 
brought Mr. Costanzo." 

"Q He brought Mr. Costanzo down on January 5th?" 

"A Yes." 

Q Can you tell ae the gist of the conversations that 
you had with Arron and Costanzo on January 5th?" 

”A Yes. It was pretty much a rehash of the first one, 
of what we wanted to do and what they were doing. In addition 
to the belts, they now showed ae the elerent, the little 
jiggley stamp d out element, that was used in it. And he 
also showed ae an eleaent they used in a stove. I think it 

was a stove in trailers and boats and so on, staaped out 
aetal versus the expensive thing they use today." 

"Q Now, was there a custom in Sonotone that whenever 
a visitor visited somebody in the coapany, that they would 
sign a visitor's book?" 

"A Yes. » 

"Q Do you know whether o /iot Stanley signed such a 


A 
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b«tw«*o the early December date and the 


30th going to be 



crucial? 


MR. FATTIBENB: The December 30th dat« Is 
crucial. Ih.r. only two data.. Th. fir., data 1. Ju .t 


THE COURT i You have actuated tba queation. 
**• FATTIBENB: Yes, it is. 

W. KUNIN: No objection. Your Honor. 

THE COURT: 231-b received. 

(Uttar dated 1-9-45 to McCarthy fro. 

StacLy Arron r.c.lv.d and .ark.d Pontiff., 281 . B>) 

FATTIBENB: 

"Q Ko«, in thi. l.tt.r, he .,«t., that you told hi. 
♦hat you -ere trying to r.-d..ign th. ,ock. Oo you Know .ha, 
h * maM talking about, which sock?" 

"A Yes." 

M Q Well, what sock were you attempting to re-design?" 
"A We were trying to develop a -- " 

"Q When you say "we", you wean whoa?" 

" A % COB P*«y. Sonotone. And I guess I was the 
leader of it. becau.. i th . rtth th . . nt hu.i*.i„, 

«d ,o forth. W. .era trying to d.ylo„ a Mck , h ., woul „ 

-ork on a fu.l r.charg.^,1. batt.ry. No., .. had aoc*. fro. 

°th* r “• bad a North.r„ Electric .ock at th. 

ti.. that worked on a .la volt, dry c.ll batt.ry. tod «. 
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1 

*«*li**d that this was too expensive to do this with 

2 

rechargeable batteries, and we had to have fewer cells. So, 

3 

this weant we had to change the elements inside the socks. 

4 

There were other probleas, such as we didn't like the quality 

5 

of the socks either. But they weren't hang-ups, they were 

6 

just, the question was just, how to get this eleaent and just 

7 

get it as cheap as possible, and wake it as right as can be 

8 

froe a good engineering point of view. So, these were the 

9 

problems that we were discussing." 

10 

"Q Now, Stanley in his letter to you. Exhibit A, 

11 

also indicates that you were stuck because you couldn't get 

12 

a low enough resistance out of the wire." 

13 

"A My notation on there says: "Not so" on that. 

14 

But on further reflection, this is a very good possibility, 

15 

because ay problea at the tine was to get a low resistance. 

16 

And I didn't want too big a diameter on the wire that you 

17 

would feel through '.he sola of the sock. So, I did have a 

18 

problea getting down to the resistance I wanted. I had to 

19 

get to a lower resistance." 

20 

"Q Now, at that tine, did you ever succeed in getting 

21 

a lower resistance?" 

22 

"A Yes, we did." 

23 

”Q And when did this occur?" 

1 24 

"A Oh, this has to be a wild guess on ay part. When 

25 

did it happen? This happened in March of *65." 


) • 


. o. 




/ 
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Q And you describe to ■» >,«» 

° how y° u 90 t the lower 

resistance?" 

engineering depart.en, flot lnvolv#d Md 
obtained a rtr. .ith a thinner in.ulation on it. . ost 

■ade for 250 volts on up. We were dealing witn 
2 and 1/2 volts kb ,« .. 

TOed luch h#av J' in.ulation. lh, y 

obtained a wire »ni, . 

-ith very fine inaulation and brought the 

Oia-at.r of th. .hole . ire do .„.„ 

"Q Thl. .a, , till , rouod „ lr9 „ 

"A Yes." 

FATTIBENE. Next page. 13, • 

"0 into a i».ul.t.d. .o-„ll. d lo , ul 

:over." 

" A ThM '* ri9ht ‘ ^ etlll vas not the ultimate as 
• *** the ultimate, bu, it did .office for th . fuu ^ 
hat we wanted to run." 

"Q Now, did you ever 

you ever .eke an actual electric sock 

according to the idea. 

“ ,hat yOU "«« “Vi-* to footer in y our 

coepany?" 

Everything except the fine element, w. «, unUy 

r:~ b “-" 20 - * teeted 

“ “ ° r *.technical teet. dld tlMy 

»ork, and so on. We a . 

di.tribut.d the. arcund f or no ch „ fl . 

to certain people." 

MQ And did this occur?" 
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"A w. got toa . out in March of that ytar. But 
actually th. r.al »ove..nt happened at th. l.t.r part of 

'65. btcaute by March .. had lost our wlnt.r around htrt, 
and th. only pl» c . .. could pick a littl. b. t up «aa on. ..t 
I ..nt to Canada. Th. r.at of th.. had to .ait until the 


Fall of '65.” 


MR. FATTIBENB: Page 14 t 


thea?" 


Did Sonotone ever go into the business of asking 


"A No, they did not.” 

"Q You .entioned a battery pack. Can you de.cribc 
the battery pack?” 

A That we were trying to use?" 

"Q Yes." 

"A We .anted to get do.n to .here .. would us. t.o 

F c.U. of nick.l-cadniu., Th . idea ... that .. ..„ t ed to 

piv. t.o level, of heat. w. r.cogni.ed that the level of 
heat that .ould k..p the f..t -are .ould not actually ..r. 
th. f..t if you .Ho. ,h.. to beco.. co id fir.t. In oth.r 
.ord, t -bat I a. trying to depict i. . pe r .on, a cop on th. 
beat, doesn't plug hi. battery in until hi. f.. t are cold. 
Wll. .. realized to give hi. a proper «ount of heat, it 
.ouldn't work uni... .. covld give hi. te.por.rily a lot of 
higher heat. So, .. «>rk.d out a littl. ..itch on our 
battery that, if you held it by your hand, you could put th. 


i- 
















* 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 


13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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in ..rie., doubling the volte,.. if you r .l.a..d lt> 

it would euto.atic.Uy .nap bach to where they are i„ p„. U .l 

weening half of the voltage. Thi. .ad. a difference of 4 to 1 

in bee, level. So. if a per.on flo , their feet cold end didn't 

Ping it in. hold the thin, for ..ybe thrity ..cond., 

four ,i... the beet, 1 . it go back to nor.al, .„d then , h .y 

would be co.fort.ble. Thi. i. .hat we did. w. did it i„ . 

little vecuu. draw pla.tic ca„ the, wou!d .cunt on the be U 

And "* h * d ’ ,ire * ,h * t " ent down to each pant leg to the' I 

individual's sock." 

"0 In other word., the battery pack wa. on the belt.” 
"A Yes." 

FATTIBENE: Page 16: 

"Q Now, did you .how Stanley any etock ...pie. when 
he visited you on Dccenber 30, 1964?" 

”A I believe we did, I believe we did." 

" Q Did Stanl «y * h °" you any saaples or aodels of any¬ 
thing he had with hia?" 

"A Ye.. A. I .ey, had already ...„ tbo b^,,. 

He .howed .. ,h. elewnt u..d in the belt,. He .howed .. th. 
element u.ea in ,h. .tov. and .... other element , hey had> 
which ... very intriguing in that i, pu.hed th. conv.r.ation 

along. W. ... lot . po.eibiUti... We could ... whet he 
"AS doing with elements." 

rrtTTIBENE: Turning to page 17: 
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"A The last tine I showed you something, you kept 

it." 

"Q No, it's right here. We were just earking it." 

MR. FATTIBENE: I would like to enter 
Exhibit 281-C into evidence. Your Honor. 

MR. KUNIN: No objection, Your Honor. 
(Disclosure fora 1-5-65 received in evidence 
and narked Plaintiffs' Exhibit 281-C.) 

MR. FATTIBENE: Turning to page 24: 

THE COURT: Excuse me a ainute. Can you 
interpret the date of this? Is it March? 


Your Honor. 


MR. FATTIBENE: That is January 5, 


THE COURT: January. All right. 


MR. FATTIBENE: 

"Q I shew you this Exhibit C, which was aarked for 
identification, and ask you whether or not your signature 
appears on the docuaent." 

"A Yes, it does." 

"Q Whose other signature do you recognize on the 


docuaent?" 


Well, it says "Stanley Arron." 

Did he sig<« this in your presence?" 


I don't recall. I don't 


iber." 


Did you sign it in his presence?" 


i * 
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"A 504 

Tbm purpose was to sell ua or po„ lbly a#u 

U. the «l...nta of tM , llkilln . , 

r 

FATTIBFNE: Page 31, 

0 «•“ you informed a, to th. b.tt.ry peek i„. lf , 

a * tC> h ° W U "*• 'opposed to fit in with th• 

h th * • ock construction 
only bee.,,,. x ... the advert!..^, on . u „_ 

1 ~ ^ h “ 9i - 9 - «• eoeeplace, , n . v . r 

hn.w .bout that until 1 ... <. 

»»• it i„ recent year. i„ , 0 

Advertisement. " 

MQ 

“ •« In a recent arfvnrti....„ t ,M 

"A Ye,... 

"0 Tbi. conv.ra.tion ... n . V8r di.cu...d .i,h you 

And with the parties r« * 

*• •*■* that correct?" 

"A hi 

Not that I remember." 

" 0 R * f * rrin9 ,0 Exhiblt » noam. St . nley Arron 

requested that you write h < 

him concerning the subject 

ter involved nij 

• “ d y ° U •*“ «Ply to thi. letter of 

'““.ry 9,h? I -HI show it to you Tb. , . 

y • 1 «t paragraph." 

1 k "°" “ hat you “ e “Iking about. I don't 
enenber -Tiling to M . , 

hink 1 hav « -V daily file 

/ I II Umm-t AL I 


51 --***• 

' with ae of 1065 r * ^ 

J2 „ d ° Ubt - *" '“«• * *"■>•« very .uch, if x 

have it back that far. . „ ou .„ . 

~ Would have thrown it awav i onn 

23 1 y 10 Ago. 

don t reaeaber -riling to hia If 

w “• lt “yon. can produce a 

letter ai,„ , y , ign ,. 

25 ' U b * ‘ bl * “ »P°« It. though." 

**' FATTIB£NE ' Turning to peg. 3r , 
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"Q I M just trying to establish if there was any¬ 
body present at the conversation at all. Did you at the 
time sake any notes yourself concerning either this nesting 
you had with Stanley or your thoughts on the matter?" 

"A Oh, I am sure I did at the time make notes. But 
^ *■ a ^*° *ure that in tine I destroyed them. You see, the 
reason I know this, I had a file called the "Electric Sock 
File." And I remember very specifically taking the stuff 
out and throwing it out as the project died." 

"Q Can you tell me when you first became aware of 
electric socks which came onto the market other than the 
ones that you were aware of at the time you were discussing 
socks with Arron and Costanzo?" 

"A I will have to go bacl: a little further. I will 
have to violate your question a little bit. The first sock 
I knew about was in Northern Electric. That preceded our 

meeting by quite a bit. In talking to people like Northern 
Electric, they have evidently offered these to Sears Roebuck 
for a number of years. They were offering them for sale. 
Other than our own socks that we fool with, the next sock 
that I recall running into was this advertisement, which may 
have been only a year ago, which was I think Stanley's." 

"Q What was the advertisement you saw?" 


24 

25 


"A The only thing that strikes me odd was somewhc 
down in here, a "D" cell buckled in ras the only thing I 
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| r.«.b.r .bout it. Other than that. I CM', you .„ 

"0 Do you r.Be.ber where you ... , he » d ?" 

"A No, I don't.” 

"Q Did Sunbeao »ak. deetric he.t.d ,ock?" 

THE COURT* Sunbeam? 

MR. FATTIBENE* Sunbeaa, yes. 

A No, Sunbeam bought Northern Electric.” 

” Q Oh, they bought Northern Electric.” 

"A Yes.” 

”Q So, they continued with that saae one?” 

not sure. Sears and Roebuck was selling thea. 
I remember I used to talk to Sear. Roebuck about the quantity 
and all the rest of this.” 

"0 w.. your coupany ., that ti . # ,. lllog batterl „ 

to Northern Electric?” 

a W. .ere trying ,o. w, .anted to intere.t the. i„ j 
nickel-cadieiuo. And « convinced the. ,o take « chanc. 
see. they .ere u.ing . s i x volt battery. And .. com , inc „ d 

tho. „ *ak. . chance. See. they .. r . u.ing a .ix voit 
»a«tery. and . e convinced thea tQ ^ ^ ^ ^ ^ 

"D"cell battery .i, h a epeci.l a„ti-r.ver,.l device. 21 

W. .old 500. And you could no, rever.e the battery. 
That .a. the ,.nl e gi.nick here. You don', to r . v ...„ 

In other words, you don't ir.nt ♦ 

. you don , to over di.charge nickel- 

cadmium. it cost 9 a 1 

°ney. it i« very expensive and 


i 








you destroy it. I worked out * way of preventing this." 

"Q You didn't reverse the terminals, you wean?" 

"A You over discharge a battery and one of thea loses 

its energy before the other three. You've got 4 cells. 

Three are going to drive that one. If the three that are 
still good still have energy stored in then or are delivering 

•nergy, it will force the one that has exhausted its energy 

into a reverse polarity and daaage the battery peraanently.'• 

MR. FATTIBENE: Page 40s 

"Q And you sold all that?" 

"A With one transistor." 

*'Q When did you first learn of the specific type of 
heater construction that was rendered the subject natter of 
this confidential disclosure agreeoent that you signed. 

Exhibit C?" 

"A January 5th, when they showed ae their eleaent. V 
Thcn it bccaae obvious: Uke so aany good ideas, Ussy were 
simple. The idea is to get thea." 

MR. FATTIBENE: Page 73: 

"Q Now, at the tine that Stanley visited you the 

first time on Deceaber 30th, did you show hia a sock aade by 
Northern Electric of the type of defendants' Exhibit 3?" 

"A I don't remember doing it, but it's very possible, 
because I haa right in my office one or two dozen pair of 


thea." 






± 
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PATTIBENE: Page 70 . 

9 NOW ‘ thl * *° Ck " hich hM *>••" identified as 

D«/«ndanta* Exhibit Nuaber 3 

M 3 » c * n y<>“ recognize the aanu- 

facturer 0 / that sock at all?*' 

"A No, I cahoot.** 

W ° Uld ,hl * "• * “<* ll >»‘ h.v. been produced 

by Northern Electric?" 

"A Yee." 

V3Be 

"« And -ould you .ay ,ba, th . ln „ hlch thl> 

put together in Defendant.' Exhibit Nuaber 3 ana 

the type ot heater con.truction that you t..tifl.d to that 
Sonotone was using?" 

"A Yea. And I will expand on that. I, aUo th, typ. 
PY Northern Electric. tact, the aock. look very 
■uch like Northern Electric aocka." 

"0 And th. aourc. of power for thl. particular aock 

the large lantern type battery pouch that 1. carried on 
the belt?" 

A IY it is in the original fora." 

"Q Yea. No., thl. Defendant a 1 Exhibit Nu.ber 2 . .a, 

this construction shown to you at anv ti— 

ar any time other than today?" 

"A I don 't recall .u.r ae.l„ g con.truction 

-^ i ,tat * d • Arli * r » 1 do not reaeaber seeing the 

staaped elesent aarried to a sock." 


«. PAIiibene. That 1 . .a 1 have. Your Ho 


►nor 
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MR. FATT1BENE: Before I call my next 
witness. Your Honor, I would like to read one admission into 


the record. 


to notice? 


THE COURT: Is this an admission pursuant 


FATTIBENE: This is an admission which 
was filed during the discovery proceedings and which was 


8 admitted. 


July 30, 1965. 


in evidence? 


THE COURT: Yes. 

MR. FATTIBENE: This is a letter dated 


THfc COURT: Oh, you are going to offer it 


MR. FATTIBENE: Yes. 

THE COURT: Well, offer it. All right. 


Exhibit Number? 


MR. FATTIBENE: It is PX-28, Your Honor. 

(Letter dated 7-30-65 to Mr. Janower from 

Mr. Arron received in evidence and marked Plaintiffs' Exhibit 
28. ) 

, 1 

MR. FATTIBENE: It is a ( letter sent by 
Stanley Arron over his signature to Ben Janower, dated 
July 30, 1965. 


25 


addressee. 


THE COURT: I didn't get the name of the 
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MR. FATTIBENE, Ben Janower, J-a-„-o-w-.- r . 

the COURT: If it 1s in evidence, why don‘t 
you let me read it and I will .ake a note about it. 

MR. FATTIBENE: Can I read it? 

THE C °URT: You can read it all. You are 

paying for it. 

MR. FATTIBENE, Thi, 1. * Iett „ ov „ 

Stanley Arton-. signature sen, to j4 „ 0 „. r> ^ 

July 30, 1965: 

" T "* peCiodiCil - Marin. Product., _„u. d #wr 

August was just received bv us ♦ 

> US ‘ U ^ ea tures articles on both 

ca.pm g and trav.! trailers. Ih . ^ ^ ^ ^ 

lucrative Field, and Marine Product dealer, should g., lnto 
,h “- YO “ * h ° Uld b ' «“• Gittl.son read. it. j „ 

•ending you the important front .ection of the camping article) 
I think 1 mentioned our heated .ock. to you. it i. » v€ty 
important item , nd need about $so>000 lo capitu ^ ^ 

merchandising manager of Hammacher-Schlemmer ..." 

TIE COURT: Yes. i know wher. it is. 

MR. FATTIBENE, "... Jus, called u. on 
It. He want, to see the final .ampl. , nd give „ ^ 

Union Carbide i. interested in p u b li. hin g lt in d po.. lbl y 
advertising it for us with their b a,fries. «. can ,. k . 
$121,000 n.t per year on thi. item. Sear. r....rched th. 
earke, a„d cam. up with th. figur. of On. Million yearly f ot 
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' i0Ur * * bOV * Lm °" °° l5 ' l0 °.000 --it.. w. na.d .o.. f..« 
««to» on .M. on.. y ou .hould kno . th . t >y partMrt> 

creativity ..a. thi. powible. ». .a. e .ll.d . 

M a near genius 

by »l. fora.r ••ployer." Signed "Stanley Arron". 

I «uld no. Ilk. to c . u defendant . 
Stanley Arron. a. . y next , ttnc .._ 


STANLEY Arron, 


called as a 


«itn.„, having been first duly ,. otn> 
t..tifi.d on hi. oath a, folio.., 


1HB CLERK, Will you pie... your 


- J UUUiK 

and addt... f or tb. r.cord? 

the witness, Ny nan. i, Stanl.y Arron, 

A-r-r-o-n. 3323 old Io.n Road. Bridgeport. Connecticut. 

THB clerk, Thank you. you .ay be aeat.d. 

**• FATTIBENE! *»« Honor, ! ,hi nk .. c .„ 
...u« that ,hi. -itne., i. . ho.,il. and I . ould Uk . 

to cross exaaine hie if i BAy# 

THE COURT* You .ay, yes. 

direct examination 

BY M?. FATTIBENE* 

Q S,Ml * y Alr ° n - “• * <h.T.nd„, m ,hi. c ... 7 

A *«•, sir. 

o I. Max Arron your father and i. h . no. d.c.... d T 





R 




And tKaLu. 
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fcPt, “ b " 1!,h> — “>« *«» d.». you et.t.dT 

A 1 <Ud not ** y 11 — * '-cm pr . duct 
that data. 

Q I thought you said that you fi B ,n 

1 you finally produced a 

Product that nat cowwercially 8 *l*hi 0 

y salable and you entered into 

negotiations with Seneca Knitting Mills? 

A Yes, sir. i did. 

Q Now, yo_ also indicated th,* 

cated that you showed Seneca 

Knitting MUi. . .„ pl . t hi. co .„ teUUy ^ ^ 

‘ nd ” *' ked y,u ,r the y~ — d id , h . t occut . 

the COURT: Mill, h . Ju „ told uj . about 
September 15 , i 96S; lt rlght? 

the WITNESS: Ye., Y.ur Henor. 

FATTIBENE. ! think h. ,u.li«.d th „. 

I «« under the i. P re,.i 0 „ .. 

THE COURT: W.U, he eight h»ve. A.k hi. 
*S«n. I. th.t .he, y„ u ,. id> septeeb,, IS. i, 657 

whet you sold, Septeaber 15, 1965? 

A Yes, Your Honor, 

o And et the, ti.e, you , ho „ e(J Scn . c , ^ wu> 
“pie which y. u cen.idered ... coe.erci.Uy ealablj? 

in principle end thr.ugh te.te, but i, needed 

sene refinements in soae of its 

it# feature », but it was a seek 

that passed certain tests mn w w 

«ts and has been used to this day by 

■yself and Tioely. 
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Q Moll, what features needed refinement? 

A Oh, the battery holding system hadn't been 
finalized, and I think I started out with encasing the heat¬ 
ing element by wrapping nen-woven fibers of nylon around it 
and I later switched to something that was thinner and -- 

Q Well, is it my understanding, then, that on 
September 10th, you had not finalized the battery pouch 
portion of the sock? 

A It is not exactly accurate. You know, as far as 
I am concerned, development is never completed. I have made 
numerable changes since then, but — 

i • 

Q Well, what was the problem you were having with 
the battery pouch on September 15th that needed refinement? 

A Well, my original idea had been what I call self- 
containment, which meant putting the battery Inside the 
top of the sock so that nothing was on the outside of the 
sock with the same thinking in mind, that when you buy a 
transistor radio or a tape recorder and it is battery operated, 
you don't see batteries protruding out the top or the bottom. 
They are inside the product, and I thought that was feasible 
***** C cell in the spring, but in September I realized a 

C cell didn't have enough capacity and switched to a D cell 

1 ■ ■ ■■ 

and the D cell was too big for self-containment to put 
inside the top of the sock, so I was working at that time 
with a pouch on the outside of the sock. 
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0 And this had not yot b««„ finalised as at 
Septenbot 15th, is that correct. of . 657 

A In tho sense that I know I ... oot golng t> put 

«*>. battoty inside the top of the sock that ... finalised, 
exactly .ha, typo of hole and whether I ... g, lng to a 

•n the outside and use a knitted pouch or plastic pouch or 
sons other notarial, this was not finalised. 

0 Well, then, you did not even finalise the type of 
battery holder yet. did you. because rn order rinaii,. 
the pocket, you .ust finalise on the battery holder! 

A Ye«, sir. That is right. 

o So can «e establish, then, that you had no, even 
finalized on the battery holder? 

A Well, you use the word -even" .. though it were 
inportant, and i„ , y opinion, lt ... n . t p « tlculirly . ^ 

problem. 

Q Well, ho. ions did it take you to solve the 
problem? 

* Oh, long enough to .rite ..ay » eMpMy th „ 
made battery holders. 

THE coni, I flat her this i, , n th . 
b«.h of infringenent and the all.g.d larceny of . bu.io... 7 

FATTIBENE: Yes. 

THE COURT, Does it ,»k. any difference at 
»U whether it ...n't finalised on that date? 


II 


I I 
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TUB COURT: Does the latter so indicats? 
M?. FATTIBENE: No. it doesn't. It Just 


says he spoke to Mr. Pi Her. 


Now, did Mr. Piiler run the ad in a aagaxine in 


October? 


dead horse? 


THE COURT: Well, aren't you betting a 


MR. FATTIBENE: Well, oaybe I an, Your Honor 


® fight. Let ae ask you this question: How 

long did your contract with Seneca stay in effect? 

A The contract that I -- you mean the contract 
that I negotiated with Seneca in October of '65? 

Q Septonber of »64 or was it September -- no. No. 
1965. I an sorry. 

A It stayed in effect until early 1966, around 
March, if I recall. 

Q Did you cancel that contract? 

A Yes. 

THE COURT: Until March of '66? 

THE WITNESS: Yes, Your Honor. 

Q You initiated the teralnation? 

A I did not initiate the teralnation. 

THE COURT: Can I Make a guess: Was it 
some charge that they were contributing to the infringement? 

THE WITNESS: Yes, Your Honor. It was 





«or*« than that. 
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THE COURT: I don't see ho- ♦ , 

n x see hoe this is going 

to help ae. 

MR. FATTIBENE. Well, Your Honor. what 

l0 * dln ° “ P <*>« Mr. Co.tanzo - ! „„ 

Mr- Arron ter.inated hi* agr.e..„ t „ lth ^ .„ d (h#n ^ 

took up where they left off „ 

off. so now we get into the area of 

infringement. 

the court. Wouldn't it be infringement that 

"° Uld “ 1P ° °" " — "» -tn 0 it pursuant to hi, 

license f 

MR. FATTIBENE: Well k- 

*31.1, we haven't reached 

»h. issue date of tho patent yet So. ... 

H rent yet. See, thee, activitle, were 

occurring _ 

IHS COURT: That i. „h»t? Glv . oe th# ^ 
Again so I remember. 


ve ae the date 


“• FATTIBENE: I, i. Dec.aber 20 , i, 66 . 

I,B C0URT! I set it. All right. 

MR. FATTIBENE: Exhibit 282. 

(Utter dated 3-24-60 to Seneca fro. Arron 
received in evidence and .ark.d Plaintiff.. Mlbl , a#a<) 

0 Now, l .how you b*,,^ 282 t>n , t ^ 

letter that you wrote to Seneca Knitting Hill, t.r.inating 

the contract because you have indicated that Se„. c . breached 
their agreement? 
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and than Bayba it will all work out fine. 

Ha is suggesting to you that Max Arron 
and Anna Arron wars and ara directors and what? 

MR. PATTIBENE: Officers. 

THE COURT: Officers. Do you agree with 

that? 

THE WITNESS: No, Your Honor. 

THE COURT: I take it one reason is that 

Max is dead? 

THE WITNESS: Well, previous to that. 

» 

THE COURT: Previous to that, he and she 

were not? 

THE WITNESS: No, Your Honor. 

THE COURT: Neither directors or officers? 
THE WITNESS: No, Your Honor. 

MR. KUNIN: No objection. 

M?. FATTIBENE: PX-7. 

H?. KUNIN: I think there is a PX-7 already. 
THE COURT: Yes. It is one of the 
principal exhibits. 

MR. FATTIBENE: That is 536. 

(Annual Report 1967 Visa-There received in 
evidence and aarked Plaintiffs' Exhibit 536.) 

Q I show you Exhibit 536 and ask you if this isn't 
the Annual Report filed for the year 1966? 
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THB COURT: Wait now. 

MR. FATTIBENE: I mean 1967 . I ** sorry. 
THE COURT: The Annual Rsport of Visa-Thera 

for what ysar? 

W. F ATT I BENE: 1967. 

THB WITNESS: It is. 

Q And did you file that report? 


A No, sir. 

Q Who filed it? 

A Larry Schwartz. 

Q Who ore the naaed officers and directors? 


A President, Stanley Arron; Vice-President, 

►tax Arron; Tr.Mur.r, Stanley Arron; Secretory. Ann. Arron. 

THE COURT: Can I see that? I as not 
fasiliar with filing report, in Connecticut. 


MR. FATTXBENE: (Hands docuuent to Court) 
TIE COURT: I just want to get the Statute 
nuaber, You ,.y that tbl. r.port ... filed by Mr. Sch..r».7 

THB WITNESS: Yes, Your Honor. 

THE COURT: May I suggest that you look at 
the right hand corner? 


THB WITNESS: I see ay signature there, 

Your Honor. 


TIE COURT: Oh, did you sign it? 
THB WITNESS: Yes, Your Honor. 
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THE COURT: And what you meant by your 
anmr was that after you signed it, you gave it to 
Hr. Schwarts And he mailed it? 

THB WITNESS: I think I went into his office 
•igned it and walked out, something of that nature. 

YHB COURT: And be took care of it from 

there? 

THB WITNESS: Yes, Your Honor. 

THB COURT: Who put up the dough? 

THB WITNESS: I think it was Twenty Dollars 
or Ten or Fifteen. 

THE COURT: Yes. That little kind of aoney. 
THE wiiness: I would imagine I perhaps 
brought the check in at the time I signed it. 

THB COURT: Thank you. Do you know the 
section of corporation law that requires this offhand? 

M?. KUNIN: I min bet you it's 332 somethin? , 

but I think -- 

THB COURT: 3 — 

Ml. KUNIN: 236, something on that order. 

THB COURT: But the first number is 33? 

Ml. KUNIN: I believe so, y«f|, 

BY Ml. FATTIBENE: 

Q Now, isn’t it a fact that Larry Schwarts has been 
your attorney for a number of years? 














I A sir. 

3 Mr. ion ^ ”* ^ “ t0rn,y *• 

* Arron over the year*? 

A *••. air. 

5 

**• p ATTIBENE: 267-A. 

7 I *** KUNINt objection. 

S Sclwart. , (Utt " -«•- »-»-« to ^.ib.* , t0 . 

, “ SC ' 1V * d 1B - .« ked Px . lntl , f „ 

9 Exhibit 267-a.) 

10 I Q _ 

I •how you Exhibit 267-A wh<^ * 

" ^ ». ».7 ftM u 

tt0m Ux *y Schw«t. to A. T Fattiha 

” ME you If 1, a *•’***", Md 

13 ofti "** * 0d Arron 

3 0,,1 «» «' <h. C K! o mIo „ u o , 

u 1967 l.tt.t? ° f tM * **. 

15 a _ 

Xt *• “°* • feet. 

17 W#r * VOU AWAr ‘* that LAXry Schwert* wee telli 

17 that Max a- telling ae 

d Anna Arron were officer* of w 

18 Incorporated? «a-Ther B Product. 

19 A sir. 

J 0 ^ y °“ l0Plyl " fl ♦-« «-r — not offic.r .7 

11 • r fr« -— I 


THE COURT: He .aid <♦ 

•aid it under oath. 

HR* FATTIBENE• t 

1 “ Vour Honor. 

the ooupts Wd you not7 

IHE WIINESS: v.., your Honor _ 

*" COORTI <*» 2 .« th. l.tt.rT 
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MR. PATTIBENE: The ainutes that at* datad 

October 19, 1966. 

Q Now, where were these ainutes prepared? 

A At the attorney's office. 

Q And at that aeeting of October 19, 1966, did the 
two duaay incorporators resign and were Max and Anna Arron 
appointed as the directors and officers of the corporation 
at that aeeting? 

A Well, it says here that Stanley Arron wasn't able 
to convince Max and Anna Arron to take any part in the 
company. 

q No, no. You are not looking at the ainutes of 
that aeeting. That was the later aeeting. 

A Where do you want oe to read from? 

THE COURT: He doesn't want you to read. 

He wants to know froo your independent recollection whether 
at the first meeting these two secretaries resigned and your 
father and aother were appointed in their stead and if you 
can't remember, he is giving you these papers to help you. 

THE WITNESS: I do reoeaber, Your Honor. 

THE COURT: And the answer is? 

THE WITNESS: The answer is they did not 
resign until they were naaed as parties in the suit. 

Q I direct your attention to 

A I realize that the written word contradicts ay 
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verbal statement and ay testimony is not changed. 

Q Well, you are stating, then, that -- 

THE COURT: He is saying that the Minutes 
are wrong and his recollection is superior to it. 

Q Now, I show you Exhibit 255 which is identified 
as the Organizational and first Annual Report and ask you 
whether or not you filed that report, 19667 

A 1 would think that my attorney filed it. 

Q Is your signature on that document? 

A Yes. 

Q And was that the actual state of the corporation 

at the time you filed the document? 

THE COURT: That is what? I couldn’t hear 
it. 

Q Were these parties that are named in the first 
Annual Report the actual officers and directors at the time 
you filed the document? 

A Yes, sir. 

THE COURT: He said his lawyer filed it and 

he signed it. 

Q Oh, well, at the time the document was filed. 

Exhibit 255? 

A Yes, sir. 

Q Now, was there a meeting on March 6, 1967 called 

by the directors of Visa-Therm Products, Incorporated? 
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A There was. 

Q What happened at that Beating of March 6th? 

A Would you want me to read it, Your Honor? 

THE COURT; Wall, ha didn't ask you to read 
it. Can you recall froo your own independent recollection? 

THE WITNESS: Not really. Your Honor. 

THE COURT; Well, will the paper help you? 

THE WITNESS: Yes. it will. 

THE COURT: Well, look at the paper and don't 
read it out loud, but just read it to yourself and then you 
can tell us. 

THE WITNESS: I was chosen clerk and 
chairman and I made a report to the effect that after consul¬ 
tations with Max and Anna Arron, I was unable to convince 
them to take any part in the coapany and they refused to 
really become officers of the company or participate as 
directors. I further reported that they insisted on immediate 
removal from the corporation minutes as they had no interest 
in the corporation or being a part thereof. I further 

reported that Mr. Edward Malvey and He. Hcrscbel Dryer had 
consented to become officers and directors. A motion was made, 
seconded and carried that the officers would be as follows: 
Stanley Arron, President; Herschel Dryer, Vice-President; 

Edward Malvey, Secretary; and Stanley Arron, Treasurer. 

THE COURT: Herschel Dryer? 


v 
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THE WITNESS: Yes. Your Honor. 

THE COURT: D - r 
THE WITNESS: y-.-r. 

THE COURT: And the other -an? 

THE WITNESS: Edward Malvey, M-a-l-v-e-y. 

ihC " Lt waa «oconded and carried that Edward Malvey — 

THE COURT: What wae the date of that 
aeeting? Will you just look? 

TfE WITf{ ESS: March 6. 1967, Your Honor. 

THE COURT: It was before the lawsuit, I 
guess, Mr. Fattibene? 

M?. FATTIBENE: Yes. Pardon? I didn't hear 

you, Your Honor. 

THE COURT: The witness told oe that the 
*****lng of March 6, 1967 »a. before th. la.eult. 

HR. FATTIBENE: Will, t h.t 1. .h.t I 
understand, but I got a letter — 

THE COURT: No. All I wanted to kno. ... 
whether you agree with oe fro- th. endor.e.ent on the co.plai, 
that the lawsuit was received by the Clerk of this court on 
March 16, 1967 and it is pretty hard to dispute it. I guess. 

MR. FATTIBENE: That is true, Your Honor. 

Q Now, who is -- excuse -e. 

THE COURT: Edward Malvey? 

MR. FATTIBENE: Malvey. yes. 












taLi'n alnru* line 4—4 on I : I(jURH 


As inown, the hc;it.n«* area or iutface ot the resistor n 
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THE COURT: Who is he? 

THE WITNESS: He *u, 

THE COURT: Ha no longer exists? 

THE WITNESS: He is deceased. Your Hono.. 

THE COURT: Deceased. I see. 

Q Would you care to tell the Court how he deceased? 

THE COURT: How he deceased? I suppose his 
heart stopped soma way. 

THE WITNESS: Well, he was unfortunately 
an alcoholic and he was sitting -- as I understand it, he 
fitting jn the dock side of the harbor and fell in the 
water and drowneu from the newspaper report. That is all I 
know. That is what happened. 

Q Isn't it a fact that he had a long series of 
arrests for alcoholism and vagrancy? 

THE COJRT: lha man is dead. What are we 
going to do now about it? 

MR. FATTIBENE: I don't relish bringing this 
up, Your Honor, but I feel that we have to get the real 
parties involved. 

Ml. KUNIN: Your Honor, if I might attempt 
to clarify this: At the time all this happened, there was a 
Connecticut Statutory requirement 

THE COURT: Yes. I read the brief and they 
keep reducing it down to one. 


IDIIMIIUII. 


tiucung miccis oi for ^anuvncMmu 


232 . 


798 


MR. KUNIN: And they reduced it to one 

,Ub,,qU4n,ly "* M * lv *y -» Ju.t a naoe. (b ... 

M “° tiaUy - ‘ Vigran, *“ -«'•» ■h.t.o.v.r to do .in 

anything, but at th, tine he ... .. lt 

it was necessary that 

»e needed two additional nano,. A« . 

*• Aa a natter of fact, tbe 

corporation reguireocnt .till 1. th . t , herQ 

and cocretary, a„d ! really don', Kno. « h y thlt £> elnc> 

" he " " lndlUit,Uil ^ **"• *>r binself and 

" lnCOrPOrM " 1 ~ ** he shouldn't, but it ... 

*° fulfill th. Statutory rcquirenon,. 

TiiC COLKT: We will r* j 

« Will lot Counsel pursue it. 

°“ i9r ”° '■* ““ • “an who had ,hl s habit? 

TIE WITNESS: He happened to be a nic. 
person uith a problco. 

THE COURT: And he ... k „ 0 .„ to you , o 
that at th. tine of hi, appointnent? 

THE WITNESS: I had Known hin ,i„ C e .bout 

1952 «• ““V or a dollar once in 

a while. 


this at all. 


*• Faii ^NE= Your Honor, I don't 


relish 


the court: Oh, I have „..rd a lo, of thin: 

I" ny Ilf. and thi. 1. on. of th. nild.,,. 

MR> FAITIBENE: Thi. 1 . sonethlng 
*“ C0URI: 1 *«• ***«• “°tion picture 
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cases that have gone up to ths Supreme Court* 

MR. FATTIEENE: I don't get involved in 
this type of situation. 


THE COURT: All right. It is part of ay 


life. 


Q Now, Mr. lterschel Dryer, wasn't he an old retired 
tailor who had worked for your father for years and really 
doesn't oven know the name Visa-Them? 

A You asked no two questions in one again. Nuaber 
one, he is a retired tailor and he has been served with 
several documents and he signed papers with the name Visa- 

Thera on then, and my assumption would be that be knows the 
n&oe Visa-Therm. The man happens to be self-assuaing and 
quiet but I would not draw the conclusion that he is 
ignorant to the point where he would not know the name 
Vi8a-Thera. 

Q Well, are you aware of the responsibilities of 
being an officer and director of the corporation? 

MR. KUNIN: I object, Your Honor. 

THE COURT: What difference does it aake? 

I read these cases from the Court of Appeals that some guys 
way out in left field get stuck too. 

MR. FATTIBENE: Well, that is true. Your 
Honor. I will withdraw it. 


25 


THE COURT: I wonder, is this a fitting 











